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Executive Summary 

The Commission should deny the Humana and Weinberg petitions under its October 

30, 2014 Order. That Order granted “retroactive waivers” of 47 C.F.R. § 64.1200(a)(4)(iv) to 

several petitioners and allowed “similarly situated” persons to seek waivers, but it repeatedly 

stressed that “in light of our confirmation here that a fax ad sent with the recipient’s prior 

express permission must include an opt-out notice, we expect that parties will make every 

effort to file within six months of the release of this Order.” The Commission has not yet 

denied a waiver petition for failure to “make every effort” to file by April 30, 2015, and it 

should make the Humana and Weinberg petitions the first.  

Humana filed its petition on December 18, 2015. Humana does not claim it made any 

“effort” to file by April 30, 2015, or explain why it could not file sooner. The underlying 

private TCPA litigation has been pending since 2010, and the record shows Humana had 

actual knowledge of the ability to seek a waiver for well over a year before filing its petition. 

Humana’s briefs discuss other cases where the defendants had filed waiver petitions and 

obtained stays, and the district court held Humana was required to raise its arguments before 

the Commission under the Hobbs Act, asking Humana whether the case should be stayed 

pending those proceedings on September 29, 2014. For whatever reason, Humana chose not 

to file a petition until over a year later, nearly eight months after the deadline. Humana does 

not explain this delay, merely presuming its petition will be granted because the faxes at issue 

were “sent prior to the April 30, 2015 deadline,” but that is not the standard. The standard is 

whether Humana made “every effort” to file by April 30, 2015, and it did not.   
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Humana should also be denied a waiver because it attempts to justify its fax 

advertising based on contractual language it claims all class members agreed to referring to 

an “established business relationship” between the parties, not “prior express invitation or 

permission.” The Bureau refused to grant a waiver for EBR faxes in its December 9, 2015 

Order, and it should do the same here.  

Weinberg did not “make every effort” to file by April 30, 2015. Weinberg’s co-

defendant in the underlying TCPA litigation, Ohio National Mutual, Inc., filed a waiver 

petition August 21, 2015, and filed a motion to stay the case pending a decision on its 

petition September 16, 2015, which the district court granted October 1, 2015. Weinberg did 

not file a waiver petition until December 8, 2015, more than two months after the stay order 

and nearly three months after the motion to stay. Weinberg’s petition does not explain this 

delay, and the Commission should deny the waiver request on that basis alone.  

Finally, read carefully, Weinberg’s petition does not actually claim that Weinberg 

obtained “prior express invitation or permission” from Plaintiff or any other class member. 

The Commission previously ruled a petitioner need not prove prior express permission to 

obtain a waiver, but there should be a requirement that the petitioner at least assert that 

defense. Without a claim of prior express permission, a waiver would be futile, and the 

Commission should deny the Weinberg petition on this independent basis.   
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Before the  
 FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 
 

In the Matter of 
 
Junk Fax Prevention Act of 2005 

 
Rules and Regulations Implementing the 
Telephone Consumer Protection Act of 1991 
 

) 
) 
) 
) 
) 
) 
 

 
 
CG Docket No. 05-338 
 
CG Docket No. 02-278 
 

TCPA Plaintiffs’ Comments on Petitions for Retroactive Waiver filed by 
Humana Insurance Co. and Weinberg & Associates, Inc.  

Commenters Lawrence S. Brodksy and JT’s Frames, Inc. are Plaintiffs in private 

TCPA actions against Petitioners Humana Insurance Co. (“Humana”) and Weinberg & 

Associates, Inc. (“Weinberg”).1 Petitioners seek “retroactive waivers” of 47 C.F.R. 

§ 64.1200(a)(4)(iv), the rule requiring opt-out notice on fax advertisements sent with “prior 

express invitation or permission.”2 The Consumer & Governmental Affairs Bureau sought 

comments on January 29, 2016.3  

The Commission should deny the petitions because Humana and Weinberg failed to 

“make every effort” to file by April 30, 2015, as required by the October 30, 2014 Order. 

Neither petitioner offers any reason why it did not file by the deadline, which in itself 

justifies denying both petitions. Moreover, Humana had actual knowledge of the opportunity 

to seek a waiver since, at the latest, September 29, 2014, but did not file a petition until 

                                                 
1 Brodsky v. HumanaDental Ins. Co., No. 10-cv-3233 (N.D. Ill.); JT’s Frames, Inc. v. Weinberg & Assocs., 
Inc. & Ohio Nat’l Mut. Co., No. 15-cv-7923 (N.D. Ill.).   
2 Petition for Retroactive Waiver by Humana Ins. Co., CG Docket Nos. 02-278, 05-338 (filed Dec. 18, 
2015) (“Humana Petition”); Petition for Retroactive Waiver by Weinberg & Assocs., CG Docket Nos. 02-
278, 05-338 (filed Dec. 8, 2015) (“Weinberg Petition”).  
3 Consumer & Governmental Affairs Bureau Seeks Comment on Petitions Concerning Commission’s Rule on Opt-
out Notices on Fax Advertisements, CG Docket Nos. 02-278, 05-338 (Jan. 29, 2016).  
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December 18, 2015, and Weinberg had actual knowledge of the opportunity to seek a waiver 

since September 16, 2015, but did not file until December 8, 2015.  

In addition, the Commission should deny Humana’s petition because, like one of the 

petitioners denied a waiver in the December 9, 2015 Bureau Order, Humana sent its faxes 

pursuant to an “established business relationship,” not “prior express invitation or 

permission,” and the opt-out-notice requirement for EBR faxes in Rule § 64.1200(a)(4)(ii) is 

not subject to waiver under the October 30, 2014 Order.  

Finally, the Commission should deny the Weinberg petition because Weinberg does 

not even claim it obtained “prior express invitation or permission.” The Commission has not 

required previous waiver recipients to prove prior express permission to obtain a waiver, but 

all previous waiver recipients at least asserted permission.   

Procedural History 

On October 30, 2014, the Commission issued its Order rejecting several challenges to 

the validity of § 64.1200(a)(4)(iv),4 but granting the covered petitioners “retroactive 

waivers.”5 The Commission allowed “similarly situated” parties to petition for waivers, but 

stressed that “in light of our confirmation here that a fax ad sent with the recipient’s prior 

express permission must include an opt-out notice, we expect that parties will make every 

                                                 
4In re Rules & Regulations Implementing the Tel. Consumer Protection Act of 1991; Junk Fax Prevention Act of 
2005; Application for Review filed by Anda, Inc.; Petitions for Declaratory Ruling, Waiver, and/or Rulemaking 
Regarding the Commission’s Opt-Out Requirement for Faxes Sent with the Recipient’s Prior Express Permission, 
CG Docket Nos. 02-278, 05-338, Order, FCC 14-164 (rel. Oct. 30, 2014) ¶¶ 19–20, 32 & n.70 
(ruling that Commission issued regulation under its statutory authority to “implement” the TCPA by 
empowering consumers to “halt unwanted faxes” and regulation is enforceable through the TCPA’s 
private right of action) (“Opt-Out Order”).    
5 Id. ¶¶ 22–31.  
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effort to file within six months of the release of this Order.”6 The Commission repeated, 

“[w]e expect parties making similar waiver requests to make every effort to file within six 

months of the release of this Order.”7 The same day, the Commission issued a public notice, 

which announced that “similarly situated parties” may seek waivers, but “emphasized that 

such parties should make every effort to file such requests prior to April 30, 2015,” and 

again repeated that the Commission “expect[s] these parties to make every effort to file such 

requests prior to April 30, 2015.”8  

On August 28, 2015, the Bureau granted 117 follow-on waiver petitions, including 

seven petitions filed after April 30, 2015, where the petitioners were sued after (or in one 

case 10 days before) the deadline.9  

On December 9, 2015, the Bureau for the first time denied several petitions.10 One of 

those petitions was denied because the petitioner argued “the faxes were sent to registered 

customers” and so it “reasonably believed that they were within the provision of the Junk 

Fax Protection [sic] Act stating that the opt-out notice does not apply because the 

transmissions were not unsolicited.”11 The Bureau ruled that “[n]ot only does this assertion 

establish that the petitioner was ignorant of the law – which provides independent grounds 

                                                 
6 Id. ¶ 2.  
7 Id. ¶ 30.  
8 FCC Confirms Opt-Out Notice Requirements Applicable to All Fax Advertisements, 29 FCC Rcd. 13498, 
13498 (Oct. 30, 2014). 
9 In re Rules & Regulations Implementing the Tel. Consumer Prot. Act of 1991, CG Docket Nos. 02-278, 05-
338, 2015 WL 5120879, at *1 (CGAB Aug. 28, 2015) (“August 28, 2015 Bureau Order”). 
10 In re Rules & Regulations Implementing the Tel. Consumer Prot. Act of 1991, CG Docket Nos. 02-278, 05-
338, 2015 WL 8543949 ¶¶ 20–21 (CGAB Dec. 9, 2015) (“December 9, 2015 Bureau Order”).  
11 Id. ¶ 21. 
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to deny the petition – but the 2014 Anda Commission Order was clear in stating that a waiver 

will not be extended to the requirement to include opt-out language on faxes pursuant to an 

existing business relationship, which it said was clear and without controversy.”12  

Factual Background 

 A. The Humana litigation. 

On March 18, 2010, Brodsky filed a private TCPA action against Humana in Illinois 

state court, which Humana removed to the Northern District of Illinois.13 The Amended 

Class Action Complaint, filed August 5, 2011, alleges Humana sent Brodsky and a class of 

other persons unsolicited fax advertisements, including two faxes on May 14, 2008.14 These 

faxes ask recipients to “[s]ell HumanaDental and HumanaVision plans and earn credits 

towards Humana’s Leaders Club trip to Maui in 2009,” stating “[w]e’ve made it even easier 

for them and you to do business with us,” and “[c]all your Humana Specialty Benefits sales 

executive for details.”15 The faxes are not addressed to anyone.16  

The faxes contain an opt-out notice stating “If you don’t want us to contact you by 

fax, please call 1-800-U-CAN-ASK.”17 The notice (1) does not contain a domestic facsimile 

number for opt-out requests, (2) is not clear and conspicuous, (3) does not state a sender’s 

failure to comply with a request within 30 days is unlawful, and (4) does not disclose the 

                                                 
12 Id. 
13 Brodsky v. Humanadental Ins. Co., No. 10-cv-3233 (N.D. Ill.), Doc. 5, Notice of Removal. 
14 Brodsky Compl. ¶ 10, Doc. 33, attached Declaration of Glenn L. Hara (“Hara Decl.”), Ex. A , 
15 Id., Ex. A. 
16 Id. 
17 Id. 
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requirements to make an enforceable request, as required by 47 C.F.R. § 64.1200(a)(4)(iii).18 

The Complaint alleges that, because the faxes lack compliant opt-out notice, Humana cannot 

claim EBR or “prior express invitation or permission.”19 

On August 22, 2011, Humana asserted affirmative defenses that “Plaintiff consented 

to receiving the fax(es) at issue” and Plaintiff and Humana “had a business relationship 

which allowed the fax transmission(s).”20 Discovery revealed these defenses are based solely 

on the following contractual language, to which Humana says all class members agreed: 

GPA understands and agrees that the Company and GPA through the 
established business relationship by this agreement may choose to communicate 
with GPA through the use of mail, email or facsimile to the address(es) and 
facsimile number(s) of the GPA. In addition, Company may begin 
immediately using any changes to such contact information.21 

On January 2, 2013, Humana filed a motion for summary judgment arguing that it 

obtained Brodsky’s prior express permission and the TCPA applies only to “unsolicited” 

faxes.22 Plaintiff filed a response arguing Humana could not claim prior express permission 

because its faxes lack compliant opt-out notice.23 Plaintiff noted the district court in Nack v. 

Walburg, 2011 WL 310249, at *4 (E.D. Mo. Jan. 28, 2011), “interpreted” § 64.1200(a)(4)(iv) 

as not applying to faxes sent with permission, but that decision was on appeal to the Eighth 

Circuit, where the Commission filed an amicus brief stating the regulation means what it says 

                                                 
18 Id. 
19 Id. ¶¶ 25–26.  
20 Answer, Doc. 34, First & Second Aff. Defenses, Hara Decl., Ex. B.  
21 Humana Mem. Supp. Am. Mot. Summ. J. at 1, Doc. 130, Hara Decl., Ex. C. 
22 Id. at 13–14.  
23 Pl.’s Mem. Opp. Def.’s Mot. Summ. J. at 14–18, Doc. 142, Hara Decl., Ex. D. 
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and the district court “interpreted” its plain language away as ultra vires when it lacked 

jurisdiction to do so under the Hobbs Act.24   

On February 28, 2013, Humana filed a reply arguing the Commission has no 

authority “to regulate faxes sent with permission” under the TCPA and asking the district 

court to hold § 64.1200(a)(4)(iv) was not entitled to Chevron deference.25  

On March 15, 2013, Plaintiff filed a sur-reply arguing Humana was challenging the 

validity of § 64.1200(a)(4)(iv) in a district court in violation of the Hobbs Act, just as 

Walburg had attempted to do, and that Humana must first raise its arguments before the 

Commission and then seek judicial review before the court of appeals.26  

On March 15, 2013, Humana filed a response, stating it would not file a petition with 

the Commission because it was “too late” to seek reconsideration of the 2006 regulation and 

it “cannot now petition the FCC to amend the regulation retroactively, as retroactive 

amendments are prohibited absent express Congressional authorization.”27 

On May 21, 2013, Plaintiff submitted as supplemental authority the Eighth Circuit’s 

decision in Nack, issued the day before.28 Plaintiff attached a copy of the opinion, which 

agreed with the Commission that “[a] party challenging an FCC regulation as ultra vires must 

first petition the agency itself and, if denied, appeal the agency’s disposition directly to the 

                                                 
24 Id. 
25 Def.’s Reply Supp. Am. Mot. Summ. J. at 13, Doc. 160, Hara Decl., Ex. E. 
26 Pl.’s Sur-Reply Opp. Summ. J. at 6–7, Doc. 166, Hara Decl., Ex. F.  
27 Def.’s Resp. Pl.’s Surreply at 6 (citing Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 208 (1988)), 
Doc. 167, Hara Decl., Ex. G. 
28 Pl.’s Notice Supp. Authority, Doc. 169, Hara Decl., Ex. H. 
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Court of Appeals” as provided by the Hobbs Act.29 The Eighth Circuit noted Walburg had 

“not yet elected to seek a stay of litigation to pursue administrative remedies through the 

FCC,” but held “the district court may entertain any requests to stay proceedings for pursuit 

of administrative determination of the issues raised herein.”30 

On August 19, 2013, Walburg filed his petition “for declaratory judgment and/or 

waiver.”31 Like the first petitioner to seek a “retroactive waiver” on June 27, 2013,32 Walburg 

argued the Commission may relieve a party of “class action liability” in a pending private 

TCPA action under Commission Rule 1.3.33 On September 12, 2013, the district court stayed 

the case to allow Walburg to “pursue administrative remedies through a Petition for 

Declaratory Ruling and/or Waiver that Defendant filed with the FCC on August 19, 2013.”34  

On June 12, 2014, the district court denied Humana’s motion for summary judgment, 

holding, “the regulation as written requires the senders of fax advertisements to employ the 

above-described opt-out language even if the sender received prior express permission to 

send the fax,” quoting Nack.35  

On August 6, 2014, Humana moved to certify two questions for appeal to the 

Seventh Circuit: (1) whether § 64.1200(a)(4)(iv) “applies to faxes sent with the permission of 
                                                 

29 Nack v. Walburg, 715 F.3d 680, 685 (8th Cir. 2013) 
30 Id. at 686, 687. 
31 Petition of Douglas Paul Walburg and Richie Enters., LLC for Declaratory Ruling and/or Waiver, CG 
Docket Nos. 02-278, 05-338 (filed Aug. 19, 2013) (“Walburg Petition”).  
32 See Petition of Forest Pharms., Inc., for Declaratory Ruling and/or Waiver, CG Docket No. 05-338, at 11–
12 (filed June 27, 2013) (“Forest Pharmaceuticals Petition”). 
33 Walburg Pet. at 1, 2–3, 13–15.  
34 Nack v. Walburg, 2013 WL 4860104, at *1 (E.D. Mo. Sept. 12, 2013). 
35 Brodsky v. HumanaDental Ins. Co., 2014 WL 2780089, at *9 (N.D. Ill. June 12, 2014) (hereinafter 
“Brodsky I”) (quoting Nack, 715 F.3d at 682). 
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the recipient” and (2) “[w]hether a private right of action exists” for violations.36 Humana 

argued there was substantial ground for difference of opinion on these questions, citing 

decisions issued in cases against Merck & Co., Purdue Pharma, and Harbour Capital Corp., 

in which the courts ruled there was a question about the Commission’s authority to issue 

§ 64.1200(a)(4)(iv) and stayed the case pending the defendant’s (or Walburg’s) petition for 

declaratory relief and/or “retroactive waiver” before the Commission.37  

On September 29, 2014, the district court denied Humana’s motion to certify 

questions for appeal.38 On the first question, the court held there is no “substantial ground 

for difference of opinion” on the scope of § 64.1200(a)(4)(iv), since the plain language of the 

rule “does apply to faxes sent with the permission of the recipient.”39  

On the second question, the court held “any direct or indirect challenge to the FCC’s 

authority to promulgate the regulations or to whether a private right of action exists, at this 

time, should be through the FCC’s administrative processes.”40 The court noted that 

“numerous petitions have been made to the FCC seeking a declaratory ruling as to the scope 

of its rulemaking authority regarding the requirement of opt-out notices in 

unsolicited and solicited advertisements.”41 The district court cited the three decisions 

                                                 
36 Humana Mem. Supp. Mot. Certify at 5, Doc. 202, Hara Decl., Ex. I. 
37 Id. at 11 (citing Kaye v. Merck & Co., Inc., 2014 WL 2002447, at *2 (D. Conn. May 15, 2014); 
Physicians Healthsource, Inc. v. Purdue Pharma L.P., 2014 WL 518992, at *3 (D. Conn. Feb. 3, 2014); 
Raitport v. Harbour Capital Corp., 2013 WL 4883765, at *1 (D.N.H. Sept. 12, 2013) (stayed pending 
Walburg’s petition)). 
38 Brodsky v. HumanaDental Ins. Co., 2014 WL 4813147, at *6 (N.D. Ill. Sept. 29, 2014) (hereinafter 
“Brodsky II”). 
39 Id. 
40 Id.  
41 Id. 
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Humana relied on in its motion, noting these courts did not rule on the Commission’s 

authority, but instead “stayed the case pending resolution of the administrative 

proceedings.”42 The district court asked Humana “whether a stay is appropriate in light of 

the ongoing administrative proceedings on the relevant TCPA issues.”43  

On October 30, 2014, the Commission released its Order granting “retroactive 

waivers” to 24 petitioners, including Walburg, Merck, and Purdue Pharma, and stating 

similarly situated parties may seek waivers, provided they “make every effort” to file by April 

30, 2015.44 The Commission issued a public notice announcing that similarly situated parties 

may seek waivers, provided they “make every effort to file such requests prior to April 30, 

2015.”45 Humana did not file a waiver petition. Instead, over the next year, the parties 

conducted discovery to prepare for Plaintiff’s motion for class certification.  

On October 7, 2015, Brodsky filed his motion for class certification, explaining 

discovery revealed Humana sent at least 25,232 fax advertisements without compliant opt-

out notice during the class period.46  

On December 17, 2015, Humana filed a motion to stay all proceedings in the case, 

including its deadline to respond to the motion for class certification, so it could file a waiver 

                                                 
42 Id. (citing Kaye v. Merck & Co., Inc., 2014 WL 2002447, at *2 (D. Conn. May 15, 2014); Physicians 
Healthsource, Inc. v. Purdue Pharma L.P., 2014 WL 518992, at *3 (D. Conn. Feb. 3, 2014); Raitport v. 
Harbour Capital Corp., 2013 WL 4883765, at *1 (D.N.H. Sept. 12, 2013). 
43 Id.  
44 Opt-Out Order ¶¶ 2, 30. 
45 FCC Confirms Opt-Out Notice Requirements Applicable to All Fax Advertisements, 29 FCC Rcd. 13498, 
13498 (Oct. 30, 2014). 
46 Pl.’s Mot. Class Certification at 19, Doc. 290, Hara Decl., Ex. J. 
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petition with the Commission.47 Humana argued that “[r]ecently, several parties petitioned 

the FCC seeking retroactive waivers of the Opt Out Notice Rule,”48 and that the 

Commission granted the waivers and “invited similarly situated parties to submit petitions 

seeking a retroactive waiver of the Opt-Out Notice Rule.”49 Humana did not mention that 

the first of these “recent” petitions was filed June 27, 2013, or that the Commission ruled 

over a year earlier that petitioners must “make every effort” to file by April 30, 2015.50  

On December 18, 2015, Humana filed its waiver petition. Humana’s petition does 

not mention the requirement that parties “make every effort” to file petitions by April 30, 

2015.51 Humana does not claim it made any effort to file by that date but was unable to do 

so or explain why it waited until nearly eight months after the deadline.52 Instead, Humana 

argues the Commission merely “suggested” that parties file waiver requests by April 30, 

2015.53 Humana argues this “suggested time frame” was not “a hard cut-off date,” and since 

the Bureau granted waivers to some petitioners who filed after the deadline in its order of 

August 28, 2015, Humana is entitled to a waiver as well.54  

On December 22, 2015, the district court denied Humana’s motion to stay pending 

resolution of its waiver petition and ordered Humana to respond to Brodsky’s motion for 

                                                 
47 Humana Mot. Stay, Doc. 311, Hara Decl., Ex. K. 
48 Id. ¶¶ 16, 17 
49 Id. ¶ 20.  
50 Id. ¶¶ 16–22. 
51 Humana Pet. at 5–6. 
52 Id. 
53 Id.  
54 Id.  
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class certification.55 On January 18, 2016, Humana filed its opposition, arguing individual 

issues predominate over common issues because “[i]f HDIC’s pending petition with the 

FCC is granted and HDIC is extended a waiver from the requirement of specific opt-out 

language on faxes sent with the permission of the recipient, then whether or not the 

recipient consented to the fax will become a highly relevant issue in this litigation.”56 

B. The Weinberg litigation.  

On August 5, 2015, JT’s Frames filed a putative TCPA class action against Weinberg 

and Ohio National Mutual, Inc. in Illinois state court, which Ohio National removed to the 

Northern District of Illinois.57 The Complaint alleges Defendants sent JT’s Frames and a 

class of others unsolicited fax advertisements, including a fax on May 10, 2013.58 That fax 

states it is from “Weinberg & Associates, Inc.” and “Joe Gillings, Sr. Client Specialist” with 

“Ohio National Life Insurance Company” and “Ohio National Life Assurance 

Corporation,” stating “I work with my clients to construct ‘safety nets’ to protect their 

income, assets and retirement plans for their companies, individuals and families” and 

“[p]lease let me know your availability.”59 The fax contains no opt-out notice.60 

The Complaint alleges the fax is an “unsolicited advertisement” and that Defendants 

sent the same and other unsolicited fax advertisements to Plaintiff and a class of others.61 

                                                 
55 Minute Order, Doc. 314, Hara Decl., Ex. L. 
56 Def.’s Mem. Opp. Pl.’s Mot. Class Certification at 23, Doc. 319, Hara Decl., Ex. M. 
57 Weinberg Compl. ¶ 14, Doc. 1-2, Hara Decl., Ex. N. 
58 Id.  
59 Id., Ex. A. 
60 Id. 
61 Id. ¶ 2. 
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The Complaint alleges that, because the faxes lack compliant opt-out notice, Defendants 

cannot claim EBR or “prior express invitation or permission.”62  

On August 21, 2015, Ohio National filed a waiver petition, acknowledging it was filed 

after April 30, 2015, but arguing it “had no cause to file such a petition for retroactive waiver 

pursuant to the Order until it was recently sued” on August 5, 2015.63 Ohio National argued 

that “[a]fter the class action complaint was filed (and even before it was served), Ohio 

National acted promptly to file this Waiver Petition” and that “Petitioners should not be 

denied relief because they filed their Waiver Petition after April 30, 2015.”64 The petition 

does not seek a waiver on behalf of Ohio National’s co-defendant, Weinberg.65 

On September 3, 2015, Weinberg was served with the Complaint.66 On September 

13, 2015, Weinberg’s counsel filed an appearance in the action.67 

On September 16, 2015, Ohio National filed a motion with the district court to stay 

the case pending the outcome of its waiver petition.68 On October 1, 2015, the district court 

granted Ohio National’s motion to stay the case.69  

On December 8, 2015, Weinberg filed its waiver petition.70 Weinberg does not 

mention that its co-defendant filed a waiver petition four months earlier.71 Weinberg does 

                                                 
62 Id. ¶ 31. 
63 Ohio Nat’l Pet. at 4. 
64 Id.  
65 Id. at 1–6.  
66 Affidavit of Service, Hara Decl., Ex. O. 
67 Appearance by Counsel for Weinberg & Associates, Inc., Doc. 10, Hara Decl., Ex. P. 
68 Ohio Nat’l Mem. Supp. Mot. Stay, Doc. 21, Hara Decl., Ex. Q. 
69 Minute Order, Doc. 26, Hara Decl., Ex. R. 
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not mention the requirement that parties “make every effort” to file waiver requests by April 

30, 2015.72 Weinberg does not address whether its petition is timely or explain why it waited 

to file until December 8, 2015.73  

Argument 

I. The Commission has no authority to “waive” violations of the regulations 
prescribed under the TCPA in a private right of action. 

Numerous commenters in these proceedings, including undersigned counsel, have 

argued the TCPA creates a private right of action to sue for “a violation of this subsection or 

the regulations prescribed under this subsection”74 and gives the Commission no power to 

“waive” that right. Brodsky and JT’s Frames will not repeat those arguments here, but 

incorporate them by reference.75 

                                                                                                                                                             
70 Weinberg Pet. at 6. 
71 Id. at 1–6. 
72 Id.  
73 Id. 
74 47 U.S.C. § 227(b)(3). 
75 See TCPA Pls.’ Comments on Petitions Concerning the Commission’s Rule on Opt-Out Notices 
on Fax Advertisements, CG Docket Nos. 02-278, 05-338 at 20–23 (Feb. 14, 2014); TCPA Pls.’ 
Reply Comments at 3–6 (Feb. 21, 2014); TCPA Pls.’ Comments on Stericyle, Inc. Petition at 6–7 
(July 11, 2014); TCPA Pls.’ Comments on American Caresource Petition at 1–3 (Aug. 8, 2014); 
TCPA Pls.’ Comments on Unique Vacations, Inc. Petition at 6–8 (Sept. 12, 2014); Beck Simmons 
LLC’s Comments on Francotyp-Postalia Petition at 2, n.6 (Nov. 18, 2014); Physicians Healthsource, 
Inc.’s Comments on Allscripts Petition at 2, n.6 (Nov. 18, 2014); TCPA Pls.’ Comments on Petitions 
by Alma Lasers, ASD Specialty Healthcare, Den-Mat Holdings, and Stryker Corp. at 23–31 (Dec. 12, 
2014); TCPA Pls.’ Comments on Petitions by EatStreet Inc., McKesson Corp., Philadelphia 
Consolidated Holding Corp., St. Luke’s Center for Diagnostic Imaging, LLC, Sunwing Vacations, 
Inc., and ZocDoc, Inc. at 19–22 (Jan. 13, 2015); Physicians Healthsource, Inc.’s Comments on A-S 
Medication Solutions LLC’s Petition at 9–13 (Feb. 13, 2015); Christopher Lowe Hicklin, DC, PLC’s 
Comments on National Pen Petition at 7–11 (Mar. 13, 2015); TCPA Pls.’ Comments on Petitions by 
Boehringer Pharmaceuticals and Esaote North America at 10–14 (Apr. 10, 2015); TCPA Pls.’ 
Comments on Thirty-One Petitions Filed on or Before April 30, 2015 at 5–8 (May 22, 2015); TCPA 
Pls.’ Comments on Endo Pharms. Petition at 9–13 (June 12, 2015); TCPA Pls.’ Comments on 



14 

II. Humana and Weinberg failed to “make every effort” to file a waiver petition 
by April 30, 2015.  

The Commission has not yet denied a waiver request for failure to “make every 

effort” to file by April 30, 2015. The current petitions are a perfect place to start because 

neither petitioner offers any explanation for why it did not file by the deadline. Moreover, 

the record in the underlying litigation demonstrates that (1) Humana had actual knowledge 

of the opportunity to seek a waiver since September 29, 2014, at the latest, but chose not to 

file until December 18, 2015, and (2) Weinberg had actual knowledge, at the latest, as of 

September 16, 2015, but waited until December 8, 2015.   

A. Humana offers no reason for its failure to file a petition by April 30, 
2015, and it had actual knowledge of the opportunity to seek a waiver by 
September 29, 2014, at the latest.   

In general, where a petitioner seeking relief from the Commission has had “ample 

time” to comply with a deadline and “offers no reason for its failure to do so,” the 

Commission will deny the relief.76 Humana had ample time to file a petition by April 30, 

2015, and it offers no reason for its failure to do so.77 Humana does not, for example, claim 

it tried to file by that date but was somehow forced to wait until December 18, 2015.78 Nor 

can Humana argue it had no reason to seek a waiver because it was not sued until after the 

deadline, as several petitioners have, since it has been vigorously defending the opt-out-

                                                                                                                                                             
Petitions by athenahealth, Inc. & Ohio Nat’l Mut., Inc. at 5–9 (Sept. 11, 2015); Wilder Chiropractic, 
Inc.’s Comments on Scrip Inc. Petition at 4–7 (Oct. 9, 2015); Shaun Fauley’s Comments on 
Petitions by Virbac Corp. and Petplan at 4–8 (Dec. 18, 2015).   
76 In re Atlanta Channel, Inc., 27 FCC Rcd. 14541, 14545-46, ¶ 9 (rel. Nov. 9, 2012) (denying request to 
waive filing deadline).    
77 Humana Pet. at 1–6. 
78 Id. 
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notice allegations in the underlying TCPA action since 2010, as detailed in the factual 

background, above.  

Instead, Humana argues the Commission merely “suggested” that parties file waiver 

requests by April 30, 2015, and this “suggested time frame” was not “a hard cut-off date.”79 

When the Commission stated it “expected” petitioners to “make every effort to file within 

six months,” it was not making a suggestion, and the Commission should take this 

opportunity to correct Humana’s misperception.80 Although the Commission did not say 

petitions filed after the deadline would automatically be denied, it should be incumbent on a 

petitioner filing after the deadline to at least explain why it could not file by April 30, 2015. 

There should be a particularly good reason when the delay is not a matter of days, but nearly 

eight months. Humana chose not to provide any such explanation, and the Commission 

should deny the petition for that reason alone.81    

Humana is correct that the Bureau granted waivers to some petitioners who filed 

after April 30, 2015 in its order of August 28, 2015, but each of those seven petitioners 

explained in its petition that it was either sued after April 30, 2015,82 or just days before the 

                                                 
79 Id. at 5–6. 
80 Opt-Out Order ¶ 2; id. ¶ 30 (“We expect parties making similar waiver requests to make every 
effort to file within six months of the release of this Order.”); Public Notice, 29 FCC Rcd. 13498 
(Oct. 30, 2014) (noting Commission “emphasized that such parties should make every effort to file 
such requests prior to April 30, 2015,” and Commission “expect[s] these parties to make every effort 
to file such requests prior to April 30, 2015”). 
81 In re Atlanta Channel, 27 FCC Rcd. at 14545-46, ¶ 9 (“Deadlines often have harsh consequences for 
those who fail to meet them.”).    
82 Petition of AEP Energy, Inc. for Retroactive Waiver of 47 C.F.R. § 64.1200(a)(4)(iv), CG Docket Nos. 02-
278, 05-338, at 4 (filed May 7, 2015) (complaint filed May 1, 2015); Petition of United Stationers Inc., et 
al. for Retroactive Waiver of 47 C.F.R. § 64.1200(a)(4)(iv), CG Docket Nos. 02-278, 05-338, at 5 & 7 
(filed May 18, 2015) (complaint filed May 1, 2015); Petition of Business Promotion LLC for Retroactive 
Waiver of 47 C.F.R. § 64.1200(a)(4)(iv), CG Docket Nos. 02-278, 05-338, at 2 (filed May 20, 2105) 
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deadline.83 This justification is not available to Humana because Plaintiff sued it for opt-out-

notice violations on March 18, 2010, exactly five years and nine months before Humana filed 

its petition on December 18, 2015.    

Moreover, Humana had actual knowledge of the opportunity to seek a waiver. As 

detailed in the factual background, above, in briefing Humana’s motion for summary 

judgment throughout 2013 and 2014, the parties extensively discussed the proceedings in 

Nack v. Walburg, where the Eighth Circuit ultimately ruled Walburg was required to seek 

relief before the Commission under the Hobbs Act. Walburg filed his petition for retroactive 

waiver on August 19, 2013, and moved to stay the private litigation, which was granted. 

Humana could not have been unaware of these developments, where it recognized in its 

motion to certify questions for appeal nearly a year later that “the Eighth Circuit suggested 

to the Nack defendants the possibility of pursuing an administrative remedy asking the FCC 

to repeal the regulation.”84 

In August 2014, in its continuing attempt to challenge the validity of the regulation 

outside a Hobbs Act proceeding, Humana relied on three decisions in which the court stayed 

                                                                                                                                                             
(petitioner served with complaint May 13, 2015); Petition of Northwood, Inc. for Retroactive Waiver of 47 
C.F.R. § 64.1200(a)(4)(iv), CG Docket Nos. 02-278, 05-338, at 1 (filed June 2, 2015) (petitioner 
served with “demand letter on or about May 27, 2015”); Petition of Joseph T. Ryerson & Son, Inc. for 
Retroactive Waiver of 47 C.F.R. § 64.1200(a)(4)(iv), CG Docket Nos. 02-278, 05-338, at 2 (filed June 4, 
2015) (petitioner served with complaint May 14, 2015); Petition of Reliant Services Group, LLC d/b/a 
Reliant Funding for Retroactive Waiver of 47 C.F.R. § 64.1200(a)(4)(iv), CG Docket Nos. 02-278, 05-338, 
at 4 (filed June 16, 2015) (petitioner served with complaint May 22, 2015).  
83 Petition of Meadowbrook Ins. Group, Inc. & Meadowbrook, Inc. for Waiver of Section 64.1200(a)(4)(iv) of the 
Commission’s Rules, CG Docket Nos. 02-278, 05-338, at 2 (filed May 29, 2015) (petitioner served with 
complaint April 20, 2015).  
84 Humana Mem. Supp. Mot. Certify at 11, n.9, Doc. 202, Hara Decl., Ex. I. 
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the case pending the defendant’s waiver petition85 or, in one case, Walburg’s petition.86 One 

of those decisions expressly referred to the defendant’s “Petition for Declaratory Ruling 

and/or Waiver,” noting it sought “a waiver from strict compliance.”87 The petitions referred 

to in these decisions—the Walburg, Merck, and Purdue Pharma petitions—were publicly 

available on the Commission’s Electronic Comment Filing System. Cursory review of those 

petitions would have revealed these parties were seeking retroactive waivers.88 Reviewing the 

ECFS activity in Docket No. 05-338 in August 2014 would have shown there were 22 

pending petitions seeking a waiver of § 64.1200(a)(4)(iv), with the first filed June 27, 2013.89  

Then, on September 29, 2014, the district court denied Humana’s motion to certify 

the validity of the regulation for appeal, holding “any direct or indirect challenge” to the 

regulation must be brought “through the FCC’s administrative processes.”90 The district 

court noted “numerous petitions have been made to the FCC” regarding § 64.1200(a)(4)(iv), 

citing the three decisions Humana relied on in its motion and noting these cases were stayed 

“pending resolution of the administrative proceedings.”91 The district court asked Humana 

point blank “whether a stay is appropriate in light of the ongoing administrative proceedings 

                                                 
85 Id. (citing Kaye v. Merck & Co., Inc., 2014 WL 2002447, at *2 (D. Conn. May 15, 2014); Physicians 
Healthsource, Inc. v. Purdue Pharma L.P., 2014 WL 518992, at *3 (D. Conn. Feb. 3, 2014)). 
86 Id. (citing Raitport v. Harbour Capital Corp., 2013 WL 4883765, at *1 (D.N.H. Sept. 12, 2013)). 
87 Purdue Pharma, 2014 WL 518992, at *3. 
88 Walburg Pet. at 2, 13–15; Merck Pet. at 2, 16–17; Purdue Pharma Pet. at 2, 17–19. 
89 Petition of Forest Pharms., Inc., for Declaratory Ruling and/or Waiver Regarding Substantial Compliance with 
Section 64.1200(a)(4)(iii) of the Commission’s Rules and for Declaratory Ruling Regarding the Statutory Basis for 
the Commission’s Opt-Out Notice Rule with Respect to Faxes Sent with the Recipient’s Prior Express Invitation or 
Permission, CG Docket No. 05-338, at 11–12 (filed June 27, 2013). 
90 Brodsky II, 2014 WL 4813147, at *6. 
91 Id. 
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on the relevant TCPA issues.”92 The district court more or less invited Humana to file a 

waiver petition and seek to stay the case. For whatever reason, Humana chose not to do so.  

  Even assuming against all available evidence that Humana was unaware of the 

waiver petitions prior to the October 30, 2014 Order, Humana cannot credibly claim it was 

unaware of the opportunity to seek a waiver after that Order. In addition to the Order and 

accompanying public notice,93 the six-month period was widely discussed by industry 

observers and legal commentators, who commonly referred to it as a “deadline.”94 The 

Commission directed the Bureau “to conduct outreach to inform senders of the opt-out 

                                                 
92 Id.  
93 Opt-Out Order ¶ 2; id. ¶ 30 (“We expect parties making similar waiver requests to make every 
effort to file within six months of the release of this Order.”); Public Notice, 29 FCC Rcd. 13498 
(parties must “make every effort to file such requests prior to April 30, 2015”). 
94 E.g., Alan S. Kaplinsky, Daniel J.T. McKenna, Mark J. Furletti, Matthew A. Morr, FCC Gave 
Entities Six Months to Comply with Order Requiring Opt-Out Notices for Faxed Ads Sent with Prior Consent 
Under TCPA, 68 Consumer Fin. L.Q. Rep. 417 (2014) (Commission “instructed that such requests 
should be filed by April 30, 2015”); Allison Grande, FCC Junk Fax Ruling Signals Agency’s Flexibility on 
TCPA, http://www.law360.com/articles/594579/fcc-junk-fax-ruling-signals-agency-s-flexibility-on-
tcpa (Nov. 7, 2014) (Commission granted “retroactive waiver of the rule to more than two dozen 
companies and extend[ed] an invitation for others to apply for the waiver within the next six 
months”); Yaron Dori & Michael Beder, Waivers of FCC Opt Out Notice Rule Available to Senders of 
Solicited Faxes During Limited Window, https://www.cov.com/~/media/files/corporate/publications/ 
2014/12/waivers_of_fcc_opt_out_notice_rule_available_to_senders_of_solicited_faxes_during_lim
ited_window.pdf (Dec. 3, 2014) (“Other similarly-situated senders of solicited fax advertisements 
may request their own waivers from the FCC, but the FCC’s order stated that such other parties 
should ‘make every effort’ to file their requests by April 30, 2015.”); Judith L. Harris, Lisa B. Kim, 
Christine Nielsen Czuprynski, FCC Confirms that Even Solicited Fax Ads Must Contain Opt-Out Language, 
and Sets Six-Month Deadline for Companies to Seek a Retroactive Waiver, https://www.technology 
lawdispatch.com/2014/11/privacy-data-protection/fcc-confirms-that-even-solicited-fax-ads-must-
contain-optout-language-and-sets-sixmonth-deadline-for-companies-to-seek-a-retroactive-waiver 
(Nov. 6, 2014) (“All businesses sending out fax advertisements should reach out to experienced 
counsel to review their marketing practices and, if necessary, petition the FCC for a retroactive 
waiver regarding the inclusion of opt-out language and an opt-out mechanism in their solicited fax 
ads. All requests for waivers are to be submitted by April 30, 2015.”). 
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notice requirement.”95 On November 17, 2014, Commissioner O’Rielly personally informed 

members of the U.S. Chamber of Commerce of the waiver opportunity, stating “[t]he 

Commission also envisions granting relief to additional, similarly situated parties that file 

waivers in the near-term.”96  

In the weeks leading up to the deadline, many sources warned the deadline was 

approaching and advised fax advertisers to file their petitions by April 30, 2015, which over 

100 advertisers did.97 Humana must have become aware (if it was not already aware) that the 

Commission was accepting waiver requests between October 30, 2014, and April 30, 2015. 

Based on this record, the Commission can only conclude Humana decided, for whatever 

reason, not to seek a waiver prior to the deadline, and it should be held to that choice.  
                                                 

95 Opt-Out Order ¶ 2; see also Statement of Comm’r O’Rielly Concurring in Part and Dissenting in 
Part at 25 (“At my request, staff has committed to engage in significant outreach to ensure that fax 
senders, including those that might not normally follow FCC proceedings, will be aware of the opt-
out requirement.”).  
96 Remarks of FCC Commissioner Michael O’Rielly, U.S. Chamber of Commerce Telecom. & E-
Commerce Committee Meeting, Nov. 17, 2014 (as prepared for delivery). 
97 E.g., Lawren A. Zann, Opt-Out Notices Seem to be in With the FCC, http://www.law360.com/articles 
/646563/tcpa-opt-out-notices-seem-to-be-in-with-the-fcc (Apr. 27, 2015) (“[I]t is incumbent on 
every individual and entity that sends fax advertisement to confer with counsel and make every 
effort to file a petition for retroactive waiver by April 30, 2015, or risk an unnecessary uncertainty. 
Failure to do so is not only counterintuitive, but also may prove to be quite costly.”); Dentons, 
Deadline for Waiver from FCC “Blast Fax” Rules Approaching—April 30, 2015, http://www.dentons.com 
/en/insights/alerts/2015/march/9/deadline-for-waiver-rules-approaching (Mar. 9, 2015) (“The 
FCC will allow any other companies, who mistakenly failed to provide an opt-out notice or sent 
incomplete opt-out notices to consenting recipients, to petition the FCC for similar waivers by April 
30, 2015. Companies that did not provide adequate opt-out notices should immediately request 
waivers.”); K&L Gates, Last Week to File for Retroactive Waiver of FCC Rule Requiring Opt-Out Notice on 
All Fax Advertisements, http://www.jdsupra.com/legalnews/last-week-to-file-for-retroactive-waiver-
13984 (Apr. 28, 2015) (stating “[a]ny company that communicates by fax should strongly consider 
whether to request a retroactive waiver,” and “[o]n April 30, 2015, the period for requesting such 
waivers will come to a close”); McDermott, Will & Emory, Junk Fax Act Compliance: One Week Left to 
Request a Waiver for Non-Compliance, http://www.natlawreview.com/article/junk-fax-act-compliance-
one-week-left-to-request-waiver-non-compliance (Apr. 23, 2015) (“Thursday, April 30, 2015, marks 
the last day a business can request a retroactive waiver for failing to comply with certain fax 
advertising requirements promulgated by the Federal Communications Commission (FCC).”). 
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Humana argues it must be entitled to a waiver because its faxes were sent prior to 

April 30, 2015.98 Although that is a necessary condition for a waiver under the Opt-Out 

Order,99 it is not a sufficient condition. If all that is required for a waiver is that the subject 

faxes be sent prior to April 30, 2015, then the Commission’s expectation that petitioners 

“make every effort” to file by that date would be superfluous. Plus, if Humana is right, the 

Commission will be entertaining opt-out waiver requests for many years, even past April 30, 

2019, when the four-year statute of limitations on private TCPA claims runs out on faxes 

sent prior to April 30, 2015, given that the limitations period is often tolled (e.g., by the 

pendency of a related class action).100 

Finally, it is possible Humana changed its mind about filing a waiver petition after 

Plaintiff filed his motion for class certification on October 7, 2015, laying out the evidence 

of at least 25,232 fax advertisements sent without compliant opt-out notice during the class 

period, resulting in a range of at least $12.616 million to $37.848 million in statutory 

damages.101 On the other hand, one month later, Humana reported to the SEC that it was 

holding $1.597 billion in cash and did not disclose Plaintiff’s TCPA action to investors as a 

material risk factor.102 It is impossible to know why Humana filed when it did, and it has 

declined to say in its petition. On this record, however, the Commission should deny the 

                                                 
98 Humana Pet. at 6. 
99 Opt-Out Order ¶ 36 (waiver limited to faxes sent “prior to April 30, 2015”).  
100 See Am. Pipe & Constr. Co. v. Utah, 414 U.S. 538 (1974); Crown, Cork & Seal Co., Inc. v. Parker, 462 
U.S. 345 (1983); Sawyer v. Atlas Heating & Sheet Metal Works, Inc., 642 F.3d 560, 562 (7th Cir. 2011) 
(TCPA fax class action tolled by prior pending class action).  
101 Pl.’s Mot. Class Certification at 19, Doc. 290, Hara Decl., Ex. J. 
102 Humana Inc. Form 10-Q for Period Ended Sept. 30, 2015, at 6, http://www.sec.gov/Archives/ 
edgar/data/49071/000004907115000098/hum-20150930x10q.htm (filed Nov. 6, 2015). 
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Humana petition for failure to “make every effort” to file within six months of the October 

30, 2014 Order.  

B. Weinberg offers no reason for its failure to file a petition by the 
deadline, and it had actual knowledge of the opportunity to seek a 
waiver by September 16, 2015, at the latest.  

Weinberg also “offers no reason for its failure” to file by April 30, 2015.103 Weinberg 

filed its petition December 8, 2015, but the petition does not mention the deadline or 

address the timeliness of the petition in any way.104 A petitioner filing more than seven 

months after a deadline should be required to give some explanation for why it could not 

comply. The Commission should deny Weinberg’s petition on this basis alone.  

Weinberg may argue in its reply comments that it did not file a petition by April 30, 

2015, because it was not sued until August 5, 2015. That should make no difference. Other 

petitioners complied with the deadline without having been sued. For example, on April 28, 

2015, Truckers B2B, LLC, filed a petition explaining it sought a waiver because it was 

“concerned that it could one day face significant liability” for opt-out-notice violations.105 

On April 29, 2015, Wells Fargo filed a petition explaining it sought a waiver “as a 

prophylactic measure.”106 Both petitions were granted.107 There was nothing preventing 

Weinberg from doing the same.  

                                                 
103 In re Atlanta Channel, 27 FCC Rcd. at 14545-46, ¶ 9.    
104 Weinberg Pet. at 1–6. 
105 Petition for Waiver by Truckers B2B, LLC, CG Docket Nos. 02-278, 05-338, at 2 (filed Apr. 28, 
2015).  
106 Petition of Wells Fargo & Co. for Waiver of Section 64.1200(a)(4)(iv) of the Commission’s Rules, CG Docket 
Nos. 02-278, 05-338, at 5 (filed Apr. 29, 2015).  
107 August 28, 2015 Bureau Order ¶ 24. 
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In addition, as explained in the factual background, above, Weinberg’s co-defendant, 

Ohio National, filed a motion with the district court to stay the case pending the outcome of 

its waiver petition on September 16, 2015.108 By that time, Weinberg had been served with 

the Complaint (September 3, 2015), and appeared through counsel (September 13, 2015). 

Ohio National’s motion to stay recites the background of the October 30, 2014 Order, and 

argues the Commission “expressly invited other parties to petition the Commission for the 

same relief.”109  

Ohio National’s motion to stay attached a copy of its waiver petition as an exhibit.110 

Given the cursory nature of these petitions, Weinberg could have used Ohio National’s 

petition as a template and filed a petition of its own within hours. Instead, Weinberg did not 

file a waiver petition until nearly three months later. Weinberg offers no explanation for the 

delay, and the Commission should deny its petition for failure to “make every effort” to file 

by April 30, 2015.    

III. Humana sent its faxes pursuant to a claim of EBR, like one of the petitioners 
denied a waiver in the December 9, 2015 Bureau Order.  

The December 9, 2015 Bureau Order denied one waiver request on the basis that the 

petitioner argued “the faxes were sent to registered customers” and so it “reasonably 

believed that they were within the provision of the Junk Fax Protection [sic] Act stating that 

the opt-out notice does not apply because the transmissions were not unsolicited.”111 The 

                                                 
108 Ohio Nat’l Mem. Supp. Mot. Stay, Doc. 21, Hara Decl., Ex. Q. 
109 Id. at 3. 
110 Id., Ex. A. 
111 December 9, 2015 Bureau Order ¶ 21. 
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Bureau ruled “[n]ot only does this assertion establish that the petitioner was ignorant of the 

law – which provides independent grounds to deny the petition – but the 2014 Anda 

Commission Order was clear in stating that a waiver will not be extended to the requirement to 

include opt-out language on faxes pursuant to an existing business relationship, which it said 

was clear and without controversy.”112   

The same reasoning applies to Humana’s waiver request. Humana justifies sending 

the faxes at issue in the underlying TCPA litigation based solely on contractual language, 

which it says every class member agreed to, that a GPA “understands and agrees that the 

Company and GPA through the established business relationship by this agreement may choose to 

communicate with GPA through the use of mail, email or facsimile to the address(es) and 

facsimile number(s) of the GPA.”113 The language expressly invokes the term of art, 

“established business relationship,” and an agreement to “communicate with” a company by 

fax is not “express” permission to receive fax advertisements.114 These are EBR faxes, not 

“prior express permission” faxes, and the Commission may deny Humana’s petition on that 

basis alone.  

  

                                                 
112 Id. 
113 Humana Mem. Supp. Am. Mot. Summ. J. at 1, Doc. 130, Hara Decl., Ex. C. 
114 In re Rules & Regulations Implementing the Tel. Consumer Protection Act of 1991, 18 FCC Rcd. 14014, ¶ 
193 (rel. July 3, 2003 (recipient must “understand that by providing a fax number, he or she is 
agreeing to receive faxed advertisements,” as opposed to other communications); In re Rules & 
Regulations Implementing the Tel. Consumer Protection Act of 1991; Junk Fax Prevention Act of 2005, 21 FCC 
Rcd. 3787, ¶ 45 (rel. Apr. 6, 2006) (sender should “include a clear statement indicating that, by 
providing such fax number, the individual or business agrees to receive facsimile advertisements 
from that company or organization”). 
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IV. Weinberg does not claim it obtained “prior express invitation or permission.” 

Read carefully, Weinberg’s petition does not claim that Weinberg obtained “prior 

express invitation or permission” from Plaintiff or any other putative class member.115 

Instead, Weinberg is careful to state only that “the mistake, as alleged – the sending of a 

solicited fax without an opt-out provision, was inadvertent and, the opt-out provisions were 

unclear, at least in a retroactive prospective.”116  

But the violation “as alleged” in the Complaint is not “the sending of a solicited fax 

without an opt-out provision,” but the sending of “unsolicited advertisements to Plaintiff and 

the Class,”117 referring to the faxes as “junk faxes,”118 seeking an injunction preventing 

Weinberg “from sending unsolicited advertisements,”119 specifically alleging “Plaintiff had 

not invited or given permission to Defendants to send the facsimile,”120 and alleging 

“Defendants sent the same and other unsolicited facsimiles to Plaintiff and more than 39 other 

recipients without first receiving the recipients’ express permission or invitation.”121  

To be sure, the Complaint also alleges “Defendants are precluded from asserting any 

prior express permission or invitation because of the failure to comply with the Opt-Out 

Notice Requirements.”122 But the Complaint does not allege Weinberg actually sent any 

                                                 
115 Weinberg Pet. at 1–6. 
116 Id. at 4–5. 
117 Weinberg Compl. ¶ 2 (emphasis added), Hara Decl., Ex. N. 
118 Id. ¶ 3. 
119 Id. ¶ 5. 
120 Id. ¶ 17. 
121 Id. ¶ 18 (emphasis added). 
122 Id. ¶ 29–30.  
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faxes with prior express permission.123 It alleges all the fax advertisements were 

unsolicited.124  

The October 30, 2014 Order noted that “whether some of the petitioners had 

acquired prior express permission of the recipient remains a source of dispute between the 

parties” and emphasized the waivers should not be “construed in any way to confirm or 

deny whether these petitioners, in fact, had the prior express permission of the recipients to 

be sent the faxes at issue in the private rights of action.”125 But those petitioners at least 

claimed they had prior express permission, even if they were not required to prove it to obtain 

a waiver. That is why the issue was a “source of dispute between the parties.” The Bureau 

took note of the same “dispute” with respect to the petitioners covered by the August 28 

Bureau Order126 and the petitioners covered by the December 9, 2015 Bureau Order.127 

There is no such “dispute” here because no one is claiming Weinberg obtained prior 

express permission. Plaintiff does not allege it in its Complaint, and Weinberg does not claim 

it in its waiver petition. Even if a petitioner need not prove prior express permission to obtain 

a waiver, there is no reason to grant a waiver where the petitioner does not even claim to 

                                                 
123 Id.  
124 Id.  
125 Opt-Out Order ¶ 31 n.104. 
126 August 28, 2015 Bureau Order ¶ 8 (noting all 117 petitioners “assert that . . . they sent faxes 
without compliant opt-out provisions to recipients who had previously provided permission or 
consent to receive them”); id. ¶ 21 n.72 (noting “whether some of the petitioners had acquired prior 
express permission of the recipient remains a source of dispute between the parties”)  
127 December 9, 2015 Bureau Order ¶ 8 (noting all 11 petitioners “assert that they sent faxes without 
compliant opt-out provisions to recipients who had previously provided permission or consent to 
receive them”); id. ¶ 19 (noting “the question of whether some of the petitioners had acquired prior 
express permission of the recipient remains a source of dispute between the parties”). 
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have obtained prior express permission, and the Weinberg petition should be denied on this 

independent basis.  

Conclusion 

The Commission should deny the Humana and Weinberg petitions because neither 

petitioner “made every effort” to file by April 30, 2015, and neither petitioner attempts to 

justify its delay. Humana’s petition is particularly objectionable, since the underlying TCPA 

litigation has been pending for nearly six years, and Humana had actual knowledge of the 

opportunity to seek a waiver more than a year before the deadline but chose not to file.  

The Commission should also deny the Humana petition because Humana justifies 

sending the faxes at issue based on what is at best a contractual “established business 

relationship,” meaning the faxes require opt-out notice under § 64.1200(a)(4)(ii), a regulation 

not subject to waiver under the October 30, 2014 Order.  

The Commission should also deny the Weinberg petition on the basis that Weinberg 

does not claim to have sent its faxes with “prior express invitation or permission,” so a 

waiver would be futile.  
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Declaration of Glenn L. Hara  

I, Glenn L. Hara, declare as follows:   

1. I am an attorney with the law firm of Anderson + Wanca, attorneys of record 

for certain TCPA Plaintiffs, including Lawrence S. Brodsky and JT’s Frames, Inc. 

2. I submit this Declaration in support of TCPA Plaintiffs’ Comments on 

Petitions for Retroactive Waiver filed by Humana Insurance Co. and Weinberg & 

Associates, Inc.    

3.  I have attached true and correct copies of the following documents filed in 

Brodsky v. HumanaDental Ins. Co., No. 10-cv-3233 (N.D. Ill.) (“Humana Litigation”), and JT’s 

Frames, Inc. v. Weinberg & Assocs., Inc. & Ohio Nat’l Mut. Co., No. 15-cv-7923 (N.D. Ill.) 

(“Weinberg Litigation”): 

Document No.  Description Exhibit Letter 
Humana Litigation:   
33 Amended Class Action Complaint A 
34 Answer and Affirmative Defenses to Plaintiff’s 

Amended Class Action Complaint 
B 

130 Defendant’s Memorandum in Support of 
Amended Motion for Summary Judgment 

C 
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Document No.  Description Exhibit Letter 
142 Plaintiff’s Memorandum of Law in Opposition to 

Defendant’s Motion for Summary Judgment 
D 

160 Defendant’s Reply in Support of its Amended 
Motion for Summary Judgment 

E 

166 Plaintiff’s Sur-Reply in Opposition to Defendant’s 
Motion for Summary Judgment 

F 

167 Defendant’s Response to Plaintiff’s Sur-Reply G 
169  Plaintiff’s Notice of Supplemental Authority  H 
202 Defendant’s Memorandum in Support of its 

Motion to Certify Pursuant to 28 U.S.C. § 1292(b) 
I 

290 Plaintiff’s Motion for Class Certification J 
311 Defendant’s Motion to Stay K 
314 Minute Order of Dec. 22, 2015 L 
319 Defendant’s Memorandum in Opposition to 

Plaintiff’s Motion for Class Certification 
M 

Weinberg Litigation   

1-2 Class Action Complaint N 
 Affidavit of Special Process Server O 
10 Appearance of Weinberg & Associates, Inc. P 
21 Defendant’s Memorandum of Law in Support of 

Motion to Stay 
Q 

26 Minute Order of Oct. 1, 2015 R 
 

 
I declare under penalty of perjury that the foregoing is true and correct. 

 
Executed on February 12, 2016 
 
      s/Glenn L. Hara      







































IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

LAWRENCE S. BRODSKY, )
Individually and as the representative of )
a class of similarly-situated persons )

)
Plaintiff, )

)
vs. )

) No.: 1:10-cv-03233
HUMANADENTAL INSURANCE )
COMPANY d/b/a HUMANA SPECIALTY )
BENEFITS, ) Judge James F. Holderman

)
Defendant. )

ANSWER AND AFFIRMATIVE DEFENSES TO PLAINTIFF’S AMENDED CLASS
ACTION COMPLAINT

Defendant HumanaDental Insurance Company (“HumanaDental”) by its attorneys,

William A. Chittenden, III, Vittorio F. Terrizzi and Chittenden, Murday, & Novotny, LLC, as

and for its Answer and Affirmative Defenses to Lawrence S. Brodsky’s (“Plaintiff”) Amended

Class Action Complaint, states as follows:

1. This case challenges Defendant’s practice of faxing unsolicited advertisements.

ANSWER: HumanaDental denies the averments of Paragraph 1.

2. The federal Telephone Consumer Protection Act, 47 USC § 227, (“TCPA”),
prohibits a person or entity from faxing or having an agent fax advertisements without the
recipient’s prior express invitation or permission (“junk faxes” or “unsolicited faxes”). The
TCPA requires that all fax advertisements (including unsolicited and solicited fax
advertisements) must contain a notice satisfying specific criteria and allowing the recipient to
opt-out of receiving future fax advertisements. The TCPA provides a private right of action and
provides statutory damages of $500 per violation.

ANSWER: HumanaDental denies the averments of Paragraph 2.

3. Unsolicited faxes damage their recipients. A junk fax recipient loses the use of its
fax machine, paper, and ink toner. An unsolicited fax wastes the recipient’s valuable time that
would have been spent on something else. A junk fax interrupts the recipient’s privacy.
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Unsolicited faxes prevent fax machines from receiving authorized faxes, prevent their use for
authorized outgoing faxes, cause undue wear and tear on the recipients’ fax machines, and
require additional labor to attempt to discern the source and purpose of the unsolicited message.

ANSWER: HumanaDental denies the averments of Paragraph 3.

4. On behalf of itself and all others similarly situated, Plaintiff brings this case as a
class action asserting claims against Defendant under the TCPA, the common law of conversion,
and the Illinois Consumer Fraud and Deceptive Business Practices Act, 815 ILLS 505/2
(“ICFA”).

ANSWER: HumanaDental denies this case is properly brought as a class action and

denies the remaining averments of Paragraph 4.

5. Plaintiff seeks an award of statutory damages for each violation of the TCPA.

ANSWER: HumanaDental denies violations of the TCPA and denies Plaintiff is

entitled to any damages statutory or otherwise.

6. Jurisdiction is conferred by 735 ILCS 5/2-209 in that Defendant has transacted
business and committed tortious acts related to the matters complained of herein.

ANSWER: HumanaDental denies the averments of Paragraph 6.

7. Venue is proper in Cook County pursuant to 735 ILLS 5/2-101, et seq. because
some of the tortious acts complained of occurred in Cook County, Illinois.

ANSWER: HumanaDental denies the averments of Paragraph 7.

8. Plaintiff does business as a sole proprietorship under the name The Lawrence S.
Brodsky Agency, which is located in Cook County, Illinois.

ANSWER: HumanaDental denies the averments of Paragraph 8.

9. On information and belief, Defendant’s principal place of business is Green Bay,
Wisconsin.

ANSWER: HumanaDental denies the averments of paragraph 9 but states that its

principal place of business is located in DePere, Wisconsin.

10. On or about May 14, 2008, Defendant faxed two advertisements to the fax
number owned by Plaintiff at Plaintiff’s location in Cook County, Illinois. Copies of those
facsimiles are attached hereto as Exhibit A.
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ANSWER: HumanaDental denies the averments of Paragraph 10.

11. Defendant’s fax advertisements do not contain the opt-out notice required by the
TCPA.

ANSWER: HumanaDental denies the averments of Paragraph 11.

12. Plaintiff did not give Defendant prior express invitation or permission to send
Plaintiff advertisements by fax.

ANSWER: HumanaDental denies the averments of Paragraph 12.

13. On information and belief, Defendant faxed the same and similar advertisements
to Plaintiff other recipients without first receiving the recipients’ express permission or
invitation.

ANSWER: HumanaDental denies the averments of Paragraph 13.

14. There is no reasonable means for Plaintiff (or any other class member) to avoid
receiving illegal faxes. Fax machines are left on and ready to receive the urgent communications
their owners desire to receive.

ANSWER: HumanaDental denies the averments of Paragraph 14.

15. In accordance with 735 ILCS 5/2-801, et seq., Plaintiff brings this lawsuit on
behalf of the following class of persons:

All persons who were sent telephone facsimile messages of material
advertising the commercial availability of any property, goods, or services
by or on behalf of Defendant, with respect to whom Defendant cannot
provide evidence of prior express permission or invitation for the sending
of such faxes.

ANSWER: HumanaDental denies the averments of Paragraph 15.

16. A class action is warranted because:

(a) On information and belief, the class includes forty or more persons and,
therefore, is so numerous that Joinder of all members is impracticable.

(b) There are questions of fact or law common to the class predominating over
questions affecting only individual class members, including without limitation

(i) Whether Defendant sent advertisements by fax without first
obtaining the recipients’ express invitation or permission;
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(ii) Whether Defendant’s facsimiles advertised the commercial
availability of property, goods, or services;

(iii) The manner and method Defendant used to compile or obtain the
list of fax numbers to which it sent the unsolicited faxed advertisements;

(iv) Whether Defendant violated the provisions of 47 USC §227;

(v) Whether Defendant violated the opt-out notice requirements of 47
USC § 227;

(vi) Whether Plaintiff and the other class members are entitled to
statutory damages;

(vii) Whether Defendant’s practice constituted an “unfair” practice
under the Illinois Consumer Fraud and Deceptive Practices Act;

(viii) Whether Defendant converted the class members’ paper, toner,
machines, and valuable time to Defendant’s own use and must compensate them
for doing so;

(ix) Whether Defendant should be enjoined from faxing advertisements
in the future; and

(x) Whether Defendant’s violations of the TCPA were willful or
knowing and, if so, whether the Court should award trebled statutory damages.

ANSWER: HumanaDental denies the averments of Paragraph 16.

17. Plaintiff will fairly and adequately protect the interests of the other class
members. Plaintiffs counsel are experienced in handling class actions and claims involving
unsolicited advertising faxes. Neither Plaintiff nor Plaintiffs counsel has any interests adverse or
in conflict with the absent class members.

ANSWER: HumanaDental denies the averments of Paragraph 17.

18. A class action is an appropriate method for adjudicating this controversy fairly
and efficiently. The interest of each individual class member in controlling the prosecution of
separate claims is small and individual actions are not economically feasible.

ANSWER: HumanaDental denies the averments of Paragraph 18.

COUNT I
TELEPHONE CONSUMER PROTECTION ACT, 47 U.S.C. § 227

19. Plaintiff incorporates the preceding paragraphs as though fully set forth herein.
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ANSWER: HumanaDental incorporates its answers to the preceding paragraphs as

though fully set forth herein.

20. Plaintiff brings Count I pursuant to the Telephone Consumer Protection Act, 47
U.S.C. § 227, on behalf of the class.

ANSWER: HumanaDental denies this case is properly brought as a class action and

denies the remaining averments of Paragraph 20.

21. The TCPA prohibits the “use of any telephone facsimile machine, computer or
other device to send an unsolicited advertisement to a telephone facsimile machine....” 47 U.S.C.
§ 227(b)(1).

ANSWER: HumanaDental denies the averments of Paragraph 21, as stated.

22. The TCPA defines “unsolicited advertisement,” as “any material advertising the
commercial availability or quality of any property, goods, or services which is transmitted to any
person without that person’s express invitation or permission.” 47 U.S.C. § 227(a)(4).

ANSWER: HumanaDental denies the averments of Paragraph 22, as stated.

23. The TCPA provides

3. Private right of action. A person may, if otherwise
permitted by the laws or rules of court of a state, bring in an appropriate
court of that state

(A) An action based on a violation of this subsection or the
regulations prescribed under this subsection to enjoin such violation,

(B) An action to recover for actual monetary loss from such a
violation, or to receive $500 in damages for each such violation,
whichever is greater, or

(C) Both such actions.

ANSWER: HumanaDental denies the averments of Paragraph 23, as stated.

24. The Court, in its discretion, can treble the statutory damages if the violation was
knowing. 47 U.S.C. § 227.
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ANSWER: HumanaDental denies the averments of Paragraph 24, as stated.

25. Defendant violated the 47 U.S.C. § 227 et seq. by sending advertising faxes (such
as Exhibit A) to Plaintiff and the other members of the class without first obtaining their prior
express invitation or permission.

ANSWER: HumanaDental denies the averments of Paragraph 25.

26. Defendant violated 47 U.S.C. § 227 et seq. by not including an adequate opt-out
notice when it sent the subject fax advertisements.

ANSWER: HumanaDental denies the averments of Paragraph 26.

27. The TCPA is a strict liability statute and Defendant is liable to Plaintiff and the
other class members even if its actions were only negligent.

ANSWER: HumanaDental denies the averments of Paragraph 27.

28. Defendant knew or should have known that Plaintiff and the other class members
had not given express invitation or permission for Defendant to fax advertisements about
Defendant’s goods or services and that Plaintiff and the other class members did not have an
established business relationship with Defendant.

ANSWER: HumanaDental denies the averments of Paragraph 28.

29. Defendant knew or should have known that its fax advertisements failed to
contain the required opt-out notice. The subject faxes state, “If you don’t want us to contact you
by fax, please call 1-800-U-CAN-ASK.” Exhibit A.  This notice violates the TCPA because (a) it
is not clear and conspicuous (b) it does not state that Defendant’s failure to comply with a
request to stop future faxes within 30 days is unlawful (c) it does not contain information the
recipient needs in order to make a request not to receive future faxes binding; (d) it does not
contain a domestic telephone and facsimile number for the recipients to stop future faxes; and (e)
it does not indicate whether the recipient can call “1-800-U-CAN-ASK” at any time on any day
of the week.

ANSWER: HumanaDental denies the averments of Paragraph 29.

30. Defendant’s actions caused damages to Plaintiff and the other class members.
Receiving Defendant’s junk faxes caused the recipients to lose paper and toner consumed in the
printing of Defendant’s faxes. Moreover, Defendant’s faxes used Plaintiff’s fax machine.
Defendant’s faxes cost Plaintiff time, as Plaintiff and its employees wasted their time receiving,
reviewing and routing Defendant’s illegal faxes. That time otherwise would have been spent on
Plaintiff’s business activities. Finally, Defendant’s faxes unlawfully interrupted Plaintiff’s and
the other class members’ privacy interests in being left alone.
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ANSWER: HumanaDental denies the averments of Paragraph 30.

31. Even if Defendant did not intend to cause damage to Plaintiff and the other class
members, did not intend to violate their privacy, and did not intend to waste the recipients’
valuable time with Defendant’s advertisements, those facts are irrelevant because the TCPA is a
strict liability statute.

ANSWER: HumanaDental denies the averments of Paragraph 31.

WHEREFORE, Defendant HumanaDental Insurance Company denies that Plaintiff

Lawrence S. Brodsky is entitled to the relief sought, or any relief whatsoever, and prays that

judgment be entered in its favor and against Plaintiff dismissing Count I of the Class Action

Complaint, with prejudice, and awarding HumanaDental Insurance Company with its costs and

attorney fees awarded.

COUNT II
CONVERSION

32. Plaintiff incorporates the preceding paragraphs as though fully set forth herein
and brings this claim on behalf of the Class defined above.

ANSWER: HumanaDental incorporates its answers to the preceding paragraphs as

though fully set forth herein.

33. By sending Plaintiff and the other class members unsolicited faxes, Defendant
improperly and unlawfully converted their fax machines, toner and paper to its own use.
Defendant also converted Plaintiff’s employees’ time to Defendant’s own use.

ANSWER: HumanaDental denies the averments of Paragraph 33.

34. Immediately prior to the sending of the unsolicited faxes, Plaintiff and the other
class members owned an unqualified and immediate right to possession of their fax machines,
paper, toner, and employee time.

ANSWER: HumanaDental denies the averments of Paragraph 34.

35. By sending the unsolicited faxes, Defendant permanently misappropriated the
class members’ fax machines, toner, paper, and employee time to Defendant’s own use. Such
misappropriation was wrongful and without authorization.

ANSWER: HumanaDental denies the averments of Paragraph 35.
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36. Defendant knew or should have known that its misappropriation of paper, toner,
and employee time was wrongful and without authorization.

ANSWER: HumanaDental denies the averments of Paragraph 36.

37. Plaintiff and the other class members were deprived of the use of the fax
machines, paper, toner, and employee time, which could no longer be used for any other purpose.
Plaintiff and each class member thereby suffered damages as a result of their receipt of
unsolicited fax advertisements from Defendant.

ANSWER: HumanaDental denies the averments of Paragraph 37.

38. Each of Defendant’s unsolicited fax advertisements effectively stole Plaintiffs
employees’ time because multiple persons employed by Plaintiff were involved in receiving,
routing, and reviewing Defendant’s illegal faxes. Defendant knew or should have known
employees’ time is valuable to Plaintiff.

ANSWER: HumanaDental denies the averments of Paragraph 38.

39. Defendant’s actions caused damages to Plaintiff and the other members of the
class because their receipt of Defendant’s unsolicited fax advertisements caused them to lose
paper and toner as a result. Defendant’s actions prevented Plaintiffs fax machines from being
used for Plaintiffs business purposes during the time Defendant was using Plaintiffs fax
machines for Defendant’s illegal purpose. Defendant’s actions also cost Plaintiff employee time,
as Plaintiffs employees used their time receiving, routing, and reviewing Defendant’s illegal
faxes, and that time otherwise would have been spent on Plaintiffs business activities.

ANSWER: HumanaDental denies the averments of Paragraph 39.

WHEREFORE, Defendant HumanaDental Insurance Company denies that Plaintiff

Lawrence S. Brodsky is entitled to the relief sought, or any relief whatsoever, and prays that

judgment be entered in its favor and against Plaintiff dismissing Count II of the Class Action

Complaint, with prejudice, and awarding HumanaDental Insurance Company with its costs and

attorney fees awarded.

COUNT III
ILLINOIS CONSUMER FRAUD AND DECEPTIVE BUSINESS PRACTICES ACT,

815 ILLS 505/2

40. Plaintiff incorporates the preceding paragraphs as though fully set forth herein
and brings this claim on behalf of the Class defined above.
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ANSWER: HumanaDental incorporates its answers to the preceding paragraphs as

though fully set forth herein.

41. Defendant’s unsolicited fax practice is an unfair practice, because it violates
public policy, and because it forced Plaintiff and the other class members to incur expense
without any consideration in return. Defendant’s practice effectively forced Plaintiff and the
other class members to pay for Defendant’s advertising campaign.

ANSWER: HumanaDental denies the averments of Paragraph 41.

42. Defendant violated the unfairness predicate of the ICFA by engaging in an
unscrupulous business practice and by violating Illinois statutory public policy, which public
policy violations in the aggregate caused substantial injury to hundreds of persons.

ANSWER: HumanaDental denies the averments of Paragraph 42.

43. Defendant’s misconduct caused damages to Plaintiff and the other members of the
class, including the loss of paper, toner, ink, use of their facsimile machines, and use of their
employees’ time.

ANSWER: HumanaDental denies the averments of Paragraph 43.

44. Defendant’s actions caused damages to Plaintiff and the other class members
because their receipt of Defendant’s unsolicited fax advertisements caused them to lose paper
and toner consumed as a result. Defendant’s actions prevented Plaintiff’s fax machine from
being used for Plaintiffs business purposes during the time Defendant was using Plaintiffs fax
machine for Defendant’s illegal purpose. Defendant’s actions also cost Plaintiff employee time,
as Plaintiffs employees used their time receiving, routing, and reviewing Defendant’s illegal
faxes and that time otherwise would have been spent on Plaintiffs business activities.

ANSWER: HumanaDental denies the averments of Paragraph 44.

WHEREFORE, Defendant HumanaDental Insurance Company denies that Plaintiff

Lawrence S. Brodsky is entitled to the relief sought, or any relief whatsoever, and prays that

judgment be entered in its favor and against Plaintiff dismissing Count III of the Class Action

Complaint, with prejudice, and awarding HumanaDental Insurance Company with its costs and

attorney fees awarded.
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AFFIRMATIVE DEFENSES

Defendant HumanaDental Insurance Company (“HumanaDental”), in the alternative,

without admitting any of the allegations in the Class Action Complaint and without prejudice to

its denials set forth in this Answer, states as follows for its Affirmative Defenses:

First Affirmative Defense

Each Count of Plaintiff’s Class Action Complaint is barred because Plaintiff consented to

receiving the fax(es) at issue.

Second Affirmative Defense

Each Count of Plaintiff’s Class Action Complaint is barred because Plaintiff and Humana

Inc. and HumanaDental had a business relationship which allowed the fax transmission(s).

Third Affirmative Defense

Each count of Plaintiff’s Class Action Complaint is barred because Plaintiff was not sent,

and did not receive, the faxes attached as exhibits to the Complaint.

Fourth Affirmative Defense

Count I of Plaintiff’s Class Action Complaint based on the Telephone Consumer

Protection Act (“TCPA”) is barred because the faxes attached as exhibits to the complaint are not

the prohibited by the TCPA because they are not material advertising the commercial availability

or quality of any property, goods, or services.

Fifth Affirmative Defense

This Court lacks subject matter jurisdiction over this litigation because all of Plaintiff’s

claims are moot.

Sixth Affirmative Defense

Count I of Plaintiff’s Class Action Complaint based on the TCPA is barred because the
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TCPA violates HumanaDental’s First Amendment constitutionally protected right to commercial

free speech.

Seventh Affirmative Defense

To the extent Plaintiff’s Conversion claim or any relief sought under the Complaint is

based on the alleged conversion of his employee’s time, said claim or relief sought is barred

pursuant to this Court’s Memorandum Opinion dated February 8, 2011.

Respectfully submitted,

HUMANADENTAL INSURANCE COMPANY

By: s/Vittorio F. Terrizzi
One of its Attorneys

William A. Chittenden, Esq.
Vittorio F. Terrizzi, Esq.
CHITTENDEN, MURDAY & NOVOTNY LLC
303 W. Madison Street, Suite 1400
Chicago, Illinois 60606
Phone: (312) 281-3600

O:\HU832\41238 Brodsky\HUMANA DENTAL\Pleadings\Pleadings - Humana Dental\Ans-Class Action Cmplt.doc
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CERTIFICATE OF SERVICE

I hereby certify that on August 22, 2011 I electronically filed the foregoing ANSWER
AND AFFIRMATIVE DEFENSES TO PLAINTIFF’S AMENDED CLASS ACTION
COMPLAINT with the Clerk of the U.S. District Court, Northern District of Illinois, Eastern
Division, using the CM/ECF system which sent notification of such filing to the following
CM/ECF registered participants:

Brian J. Wanca, Anderson & Wanca: buslit@andersonwanca.com
Phillip A. Bock, Bock & Hatch, LLC: phil@bockhatchllc.com
Ryan M. Kelly, Anderson & Wanca: rkelly@andersonwanca.com

DATED this 22nd day of August, 2011.

s/ Vittorio F. Terrizzi
CHITTENDEN, MURDAY & NOVOTNY LLC
303 West Madison Street, Suite 1400
Chicago, Illinois 60606
(312) 281-3600
(312) 281-3678 (fax)
vterrizzi@cmn-law.com
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IN THE UNITED STATES DISTRICT COURT  
FOR THE NORTHERN DISTRICT OF ILLINOIS  

EASTERN DIVISION 
 

LAWRENCE S. BRODSKY, individually and 
as the representative of a class of similarly-
situated persons, 
 
    Plaintiff, 
 
  v. 
 
HUMANADENTAL INSURANCE 
COMPANY d/b/a HUMANA SPECIALTY 
BENEFITS, 
 
    Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
No. 1:10-cv-03233 
 
 
  
 

 
PLAINTIFF’S MEMORANDUM OF LAW IN OPPOSITION 

TO DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 
 

Plaintiff, Lawrence Brodsky (“Plaintiff”), submits this Memorandum of Law in Opposition 

to Defendant HumanaDental Insurance Company’s (“Defendant” or “HDIC”) Motion for 

Summary Judgment.   

INTRODUCTION 

The Telephone Consumer Protection Act, 47 U.S.C. § 227(b)(1)(C) (“TCPA”), forbids the 

use of “any telephone facsimile machine, computer or other device to send an unsolicited 

advertisement to a telephone facsimile machine.”  The TCPA defines an “advertisement” as “any 

material advertising the commercial availability or quality of any property, goods, or services.” 47 

U.S.C. § 227(a)(4).  The Federal Communications Commission (“FCC”) regulations implementing 

the TCPA (“Regulations”) define “sender” as “[T]he person or entity on whose behalf a facsimile 

unsolicited advertisement is sent or whose goods or services are advertised or promoted in the 

unsolicited advertisement.”  47 C.F.R. § 64.1200(f)(8) (emphasis added).   

The TCPA creates a private right of action for any person or entity that receives an 

advertisement in violation of the act and provides for statutory damages in the amount of $500 for 
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each violation as well as injunctive relief against future violations.”  47 U.S.C. § 227(b)(3)(A)-(B).  

Additionally, the TCPA provides treble damages may be assessed if in the court’s discretion the 

defendant willfully and knowingly violated the act.  47 U.S.C. § 227(b)(3).  To prevail under the 

TCPA, a plaintiff must show: (1) defendant used a telephone facsimile machine, computer or other 

device to send one or more faxes to plaintiffs’ facsimile machines; (2) the faxes sent contained 

material advertising the commercial availability or quality of any property, goods, or services, and (3) 

plaintiff did not give prior express invitation or permission for defendant to send the faxes.  Hinman 

v. M and M Rental Ctr., Inc., 596 F. Supp. 2d 1152, 1158 (N.D. Ill. 2009).  

On May 14, 2008, HDIC sent two facsimiles (hereafter, “Facsimile”) to the fax number 

owned by Plaintiff, advertising dental and vision insurance plans.  The Facsimile did not contain the 

name of any individual or entity to which they were being sent.  At the bottom of the Facsimile was 

the name “Humana Specialty Benefits,” a marketing umbrella for Humana “specialty” products, 

which include, among other things, dental plans insured by HDIC.  The Facsimile promotes selling 

HumanaDental plans (which include HDIC dental plans) and, as part of that promotion, references 

a “dental brochure.”  The dental brochure, created on a state by state basis, expressly and repeatedly 

references HDIC and advertises HDIC dental plans, among others.  Prior to receiving the 

Facsimiles, Plaintiff called the telephone number listed on a previously received Humana facsimile 

and asked that his fax number, (847) 991-0152, be removed from Humana’s fax distribution list.  It 

wasn’t, and after receiving the two Facsimiles, Plaintiff subsequently filed suit under the TCPA. 

HDIC seeks summary judgment, arguing: (1) it is not the entity that sent the Facsimile to 

Plaintiff nor was the Facsimile sent on HDIC’s behalf; (2) although Plaintiff received two Facsimiles, 

he was not the intended recipient; (3) the Facsimile is not an advertisement under the TCPA because 

it is “informational” and because the products advertised were to be consumed by third parties – not 

Plaintiff; (4) Plaintiff consented to receiving advertisements such as the Facsimile by consenting to 
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receive fax “communications” from a different Human entity; and (5) HDIC is entitled to summary 

judgment based on res judicata.  

As demonstrated in this Memorandum and in Plaintiff’s Statement of Additional Facts That 

Require Denial of Summary Judgment (“PSOAF”) filed contemporaneously herewith, HDIC has 

not and cannot meet its burden of demonstrating there are no genuine issues of material fact and 

cannot demonstrate, as a matter of law, that it is entitled to judgment in its favor.1

STATEMENT OF FACTS 

      

 Plaintiff does business as a sole proprietorship under the name Lawrence S. Brodsky 

Agency.  (PSOAF ¶1).  Plaintiff started a corporation in the early 1980’s that was called the Brodsky 

Ingrassia Life Organization, Inc.  (“Brodsky Ingrassia Life”).  (PSOAF ¶2).  Ingrassia retired in the 

late 1980’s and Brodsky Ingrassia Life was thereafter changed to the Lawrence S. Brodsky Agency, 

Inc. (PSOAF ¶¶3, 4).  The Insurance License for Brodsky Ingrassia Life expired on March 11, 1996. 

(PSOAF ¶5). 

 On or about June 22, 2003, a Group Producing Agent/Agency Contract was entered into 

that listed as the “Applicable Companies” the following:  Humana Insurance Company, Humana 

Health Plan, Inc. and all of their affiliates, collectively referred to as the “Company,” and Lawrence 

S. Brodsky Agency, referred to as the “GPA,” or Group Producing Agent/Agency (“2003 

1 Summary judgment is proper if the pleadings, depositions, answers to interrogatories, and 
admissions on file, together with any affidavits, show that there is no genuine issue of material fact and the 
movant is entitled to judgment as a matter of law. FED.R.CIV.P. 56(c); Paul v. Theda Med. Centr., Inc., 465 F.3d 
790, 793 (7th Cir. 2006); Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).  The movant bears the burden of 
establishing the non-existence of a genuine material dispute and that it is entitled to judgment as a matter of 
law.  Fed.R.Civ.P. 56(a); Kasalo v. NCSPLUS, Inc., 2011 WL 2582195, at *3 (N.D. Ill. June 27, 2011); Doe v. 
Cunningham, 30 F.3d 879, 883 (7th Cir.1994).  If the moving party meets this burden, the nonmoving party 
must then go beyond the pleadings and set forth specific facts showing that there is a genuine issue for trial. 
FED. R. CIV. P. 56(e); Paul, 465 F.3d at 793.  In ruling on a motion for summary judgment, the court must 
draw every justifiable inference from the record in the light most favorable to the nonmoving party.  Paul, 465 
F.3d at 793-94; Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986).  Summary judgment is not appropriate 
if a reasonable jury could return a verdict for the nonmoving party. Marshall v. Local 701, Intern. Broth. Of Elec. 
Workers, 2008 WL 4389868, at *6 (N.D. Ill. Sept. 19, 2008), citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 
248 (1986).  
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Contract”).  (PSOAF ¶10).  The 2003 Contract was signed by Christopher Degen, identified as a 

Group Producing Agent.  (PSOAF ¶11).  The name Brodsky Ingrassia Life does not appear 

anywhere in the 2003 Contract.  (PSOAF ¶12).  The 2003 Contract provides the GPA understands 

that “Humana Insurance Company,” “Humana Health Plan, Inc.,” and “all of their affiliates” may 

choose to “communicate” with the GPA through the use of facsimiles.   (PSOAF ¶13).  The 2003 

Contract says nothing about fax advertising.  (PSOAF ¶13).  The 2003 Contract also provides that it 

supercedes “any and all prior contracts . . . regarding the services of the GPA performed for the 

Company with respect to such products.”   (PSOAF ¶14).    

   On October 7, 2006, Plaintiff signed a “Group Producing Agent or Agency (GPA) 

Contract” that listed as the “Applicable Companies” the following:  Humana Insurance Company, 

Humana Health Plan, Inc. and all of their affiliates, collectively referred to as the “Company,” and 

Lawrence Brodsky Agency, referred to as the “GPA,” or Group Producing Agent/Agency (the 

“2006 Contract”).  (PSOAF ¶15).  The name Brodsky Ingrassia Life does not appear anywhere in 

the 2006 Contract.  (PSOAF ¶16).  The 2006 Contract similarly says nothing about advertising but 

instead states that the GPA understands that “Humana Insurance Company,” “Humana Health 

Plan, Inc.,” and “all of their affiliates” may choose to “communicate” with the GPA through the use 

of facsimiles.   (PSOAF ¶17).  The 2006 Contract also provides it supercedes “any and all prior 

contracts . . . regarding the services of the GPA performed for the Company with respect to such 

products.”  (PSOAF ¶18).  From at least October 2006 to the present, Plaintiff has never sold any 

“Humana” related insurance plans or products to any of his past or present clients.  (PSOAF ¶19). 

 Plaintiff is the sole owner of the telephone line for 847-991-0152 and has been since 1977.  

(PSOAF ¶¶66, 68).  Plaintiff pays all bills concerning 847-991-0152.   (PSOAF ¶67).  Plaintiff has 

also owned and paid for every fax machine that has been connected to 847-991-0152, as well as for 

the toner and paper used in the fax machine connected to 847-991-0152.  (PSOAF ¶¶69-71).   
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HDIC is a Wisconsin corporation that insures various dental plans, including the 

HumanaDental Preventative Plus plan, the HumanaDental PPO and Traditional Preferred plans.  

(PSOAF ¶¶6-7, 51-60).  Humana Specialty Benefits is a marketing umbrella for “specialty products,” 

which include dental, vision, life insurance and disability products.  (PSOAF ¶8).  Underneath the 

Humana Specialty Benefits marketing umbrella are dental products insured by HDIC and marketed 

by Humana Specialty Benefits.  (PSOAF ¶9, 51-60).   

A short time (six to eight weeks to a year) prior to receiving the Facsimiles on May 14, 2008, 

Plaintiff called a telephone number listed on a previous Humana fax advertisement, spoke to a 

female representative of Humana and all its affiliates and asked that Plaintiff’s fax number 847-991-

0152 be taken off the fax advertising broadcast list.  (PSOAF ¶21).   The woman answering for 

Humana laughed, said it’s only a fax, and then said they would take care of it.  (PSOAF ¶21).  

During the conversation Plaintiff had with the Humana representative to remove his facsimile 

number from their fax advertising broadcast list, the Humana representative verified the fax number 

as 847-991-0152. (PSOAF ¶22).  On May 14, 2008, Plaintiff received two Facsimiles advertisements 

on line 847-991-0152 that contained the name “Humana Specialty Benefits” at the bottom of the 

Facsimile and which encouraged recipients to sell HumanaDental insurance products.  (PSOAF 

¶20).  The Facsimiles, sent to Plaintiff’s fax number 847-991-0152, did not contain the name of any 

individual or entity to which they were being sent.  (PSOAF ¶23).    

The Facsimiles sent to Plaintiff’s fax number stated, inter alia, the following: 

Help your clients choose the dental and vision plan with the level of benefits 
that’s best for their employees at little additional cost.  We’ve made it even 
easier for them and you to do business with us, providing a single source for 
a quote, application, enrollment and bill.  (PSOAF ¶28) (emphasis added). 
 
Sell HumanaDental and HumanaVision plans and earn credits towards 
Humana’s Leaders Club trip to Maui in 2009.  (PSOAF ¶29). 

 
Materials to help you promote the new product offerings include: 
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o Flyer: to share with clients or prospects ( form number: GN-51517-FY) 
o Dental brochure  
o Vision brochure 

To order log into the secured agent section of Humana.com, Select “Marketing & 
Products,” then Dental, vision and life.”  (PSOAF ¶30). 
 

Call your Humana Specialty Benefits sales executive for details.  (PSOAF ¶30). 
 

George Burleton, a Director for HDIC, testified that the Facsimile was sent by the 

Marketing Department of Humana to “promote products that are underneath the Human Specialty 

Benefits marketing umbrella.”  (PSOAF ¶¶32, 38).  In fact, the phrase in the Facsimile -- “Sell 

HumanaDental and HumanaVision plans and earn credits towards Humana’s Leaders Club trip to 

Maui in 2009” -- refers to every type of dental plan that falls underneath the Humana Specialty 

Benefits marketing umbrella.  (PSOAF ¶36).   Burleton further stated:  “We rely on brokers and 

agents to sell our products, and so by providing them with information [in the Facsimile], it helps 

them sell our products.”    (PSOAF ¶37).  Melanie Buehler (“Buehler”), a former HDIC employee 

and current manager for Humana Insurance Company, testified that the purpose of the Facsimile is 

to let the brokers know what products are available so they will sell the products to groups.  

(PSOAF ¶39).  Burleton testified the Facsimile “went to our brokers and agents that sell our 

products.”  (PSOAF ¶40).   

The purpose of the dental brochures referenced in the Facsimile was to let brokers know 

what products are available to sell with the hope that the brokers would then sell those products.  

(PSOAF ¶48).  The Marketing Department has a system where brokers can go to order the fliers 

and dental and vision brochures referenced in the Facsimile.  (PSOAF ¶46).  The cover of the dental 

brochures for Florida, Alabama, Indiana, Illinois, Ohio, Missouri, Tennessee, Kentucky, Kansas, 

Georgia, and Texas each state the following: “HumanaDental” and (with the exception of Georgia) 

“Humana Specialty Benefits.”   (PSOAF ¶49).  These brochures each state in part the following: 
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We’re happy you are considering HumanaDental plans.  You’ll find our products are easy 
to choose and use, and our passion for service is simply part of who we are.  You can be 
confident that you and your employees will be well taken care of. 

 
A.M. Best rates HumanaDental Insurance Company as “excellent.” 

 
(PSOAF ¶50).  The dental brochures for Florida, Alabama, Indiana, Illinois, Ohio, Missouri, 

Tennessee, Kentucky, Kansas, Georgia, and Texas each specifically advertised and/or offered, 

among other plans, the following: the HumanaDental Preventative Plus plan and the HumanaDental 

PPO and Traditional Preferred plans, which are insured or administered by HDIC.  (PSOAF ¶¶51-

61).              

ARGUMENT 

I. HDIC WAS A “SENDER” OF THE FACSIMILE AT ISSUE.  

HDIC argues that it “did not ‘use’ any fax machine to ‘send’ the faxes that are the subject of 

Plaintiff’s Amended Complaint” and that the faxes were not “sent” on behalf of HDIC.  (Def.’s Br. 

at 5).  HDIC notes that non-HDIC employees and the Marketing Department of Humana, Inc. were 

responsible for writing and designing the Facsimile that HDIC states was to be sent to 

brokers/agents in states where the products described in the fax were authorized to be sold by the 

respective state authorities.  (Def.’s Br. at 5, 6).   

The problem with HDIC’s argument is it ignores the dispositive fact that it is a “sender” 

under the Regulations and is thus liable for violating the TCPA.  As noted previously, the 

Regulations define “sender” as “[T]he person or entity on whose behalf a facsimile unsolicited 

advertisement is sent or whose goods or services are advertised or promoted in the unsolicited 

advertisement.”  47 C.F.R. § 64.1200(f)(8) (emphasis added).  Thus, “sender” under the Regulations 

is not limited to the person or entity which actually physically transmitted the fax, but extends to 

include the person or entity whose goods or services are advertised or promoted by the fax as well. 

See 47 C.F.R. § 64.1200(f)(8).  Plaintiff does not dispute that Humana, Inc. acted as a fax blaster for 
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the companies whose products were referenced in the Facsimile that were being advertised under 

the Humana Specialty Benefits marketing umbrella. (PSOAF ¶¶41, 42).  However, the products 

promoted and advertised in the Facsimile included those of HDIC, making HDIC a sender pursuant 

to the Regulations. (PSOAF ¶¶8, 9, 36, 49-61).   

The record evidence demonstrates conclusively that HDIC is a “sender” under the TCPA 

and the Regulations – the Facsimile advertises HDIC dental products.  See PSOAF ¶¶8, 9, 49-61.  In 

fact, it is undisputed that the phrase in the Facsimile -- “Sell HumanaDental and HumanaVision 

plans and earn credits towards Humana’s Leaders Club trip to Maui in 2009” -- refers to any type of 

dental plan that falls under the Humana Specialty Benefits marketing umbrella, which includes 

HDIC products.  (PSOAF ¶¶9, 36).  On that basis alone, the Facsimile advertises HDIC products.2

In sum, HDIC’s claim that it is not a sender of the Facsimile is eviscerated by the text of the 

Facsimile, the testimony of Burleton and Buehler, and by the brochures produced by HDIC in 

response to Plaintiff’s discovery requests.    

  

Furthermore, the brochures referenced in the Facsimile expressly advertise/promote HDIC and 

products insured by HDIC, namely, the HumanaDental Preventative Plus plan and the 

HumanaDental PPO and Traditional Preferred plans. (PSOAF ¶¶49-60).  As Buehler testified, the 

purpose of the dental brochures was to let the brokers know what products were available for them 

to sell with the hope that the brokers do sell the products.  (PSOAF ¶48).  What is available, in 

addition to DHMO and Advantage Plus dental products, are also dental products insured by HDIC. 

(PSOAF ¶¶41-61).  

2 HDIC’s assertion that “HumanaDental” is a marketing name that “refers to a group of insurance products 
that were issued by companies other than HDIC,” and that “HumanaDental” does not “refer to any 
insurance products for which HDIC was the insuring company” is simply wrong, (Def.’s Br. at 6), as 
Burleton’s testimony and the brochures produced by HDIC make indisputably clear.  (PSOAF ¶¶36-39).  The 
brochures were produced in response to Plaintiff’s discovery requests and are thus self-authenticating.  
Architectural Iron Workers Local No. 63 Welfare Fund v. United Contractors, Inc., 46 F. Supp.2d 769, (N.D. Ill. 1999); 
Frederick v. Abbot Lab., 2005 WL 627957, at *8 (N.D. Ill. March 16, 2005).  In addition, the brochures 
constitute admissions.  Id.      
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II. PLAINTIFF HAS STANDING UNDER THE TCPA. 

HDIC next contends Plaintiff does not have standing to bring suit under the TCPA, arguing 
as follows: 

 
[I]t is undisputed the subject fax was not “sent to” Plaintiff, but to Brodsky Ingrassia Life 
and Benefit Marketing Services, Inc., two entities that Plaintiff had expressly permitted to 
send and receive faxes on his machine.  Because the fax was not sent to Plaintiff, Plaintiff 
obviously has not sustained an “injury in fact” and therefore cannot have a private right of 
action under the TCPA, 47 U.S.C. § 227(b)(3).   

 
(Def.’s Br. at 8).    

HDIC’s argument fails both legally and factually.  First, it cannot genuinely be contended 

that Plaintiff does not have standing to bring this TCPA claim.  Plaintiff has suffered the exact injury 

that Congress sought to address in the TCPA.  In order to establish standing under Article III, a 

plaintiff: (i) must have suffered an injury in fact -- an invasion of a legally protected interest which is 

concrete and particularized; (ii) there must be a causal connection between the injury and the 

conduct complained of; and (iii) it must be likely that the injury will be redressed by a favorable 

decision.  Lujan v. Defenders of Wildlife, 504 U.S. 555, 561-62 (1992).  The Supreme Court has held that 

“Congress may enact statutes creating legal rights, the invasion of which creates standing, even 

though no injury would exist without the statute.”  Linda R.S. v. Richard D., 410 U.S. 614, 617 n.3 

(1973).  See also Warth v. Seldin, 422 U.S. 490, 514 (1975) (same). 

 The legislative history of the TCPA shows that Congress was concerned about the costs 

imposed on recipients of an unsolicited fax advertisement, including the cost associated with use of 

the machine and the cost of paper and ink used to print the advertisements. Am. Painting, LLC v. 

Fin. Solutions and Assoc., 315 S.W.3d 719, 724 (Mo. 2010).  In All Am. Painting, the Missouri Supreme 

Court addressed the standing issue of whether the owner of the fax machine had standing to bring 

suit where the fax was addressed to individuals rather than the plaintiff corporation, and stated as 

follows: 

Here, plaintiffs owned the machines and computers on which the advertisements were 
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received.  Plaintiffs paid for the ink and paper that was consumed to print those 
advertisements.  As such, plaintiffs were the parties damaged by the receipt of the 
unsolicited advertisements.  The legislative history of the TCPA shows the act was 
intended to protect against this type of harm.  Therefore, the plaintiffs had standing to sue 
under the TCPA.  Financial Solutions’ [Defendants’] argument to the contrary is without 
merit. 

 
Additionally, if the Court were to accept Financial Solutions’ argument that the name at the 
top of the header controls who has a cause of action under the TCPA, advisors could 
circumvent the act and avoid liability completely by simply addressing every advertisement 
to “John Doe.” This Court presumes that Congress did not intend to enact an absurd law, 
incapable of being enforced. 

 
All Am. Painting, 315 S.W.3d at 724.  And in the recently decided case of Physician’s Healthsource, Inc. v. 

Cephalon, Inc., No. 12-cv-3753, at 5 (E.D. Pa.  Jan. 28, 2013) (attached to Appendix of Exhibits as 

Exhibit 34), the court similarly rejected the argument that plaintiff who owned fax machine and paid 

telephone bills lacked standing because the fax was addressed to someone else.  

Here, it is undisputed that Plaintiff owned the fax machine, paid the telephone bills for the 

fax machine, and paid for the paper and toner.  (PSOAF ¶¶66-71).  When HDIC sent the 

unaddressed Facsimiles advertisements to (847) 991-0152, in violation of the TCPA and the 

Regulations, HDIC sent those fax advertisements to Plaintiff’s fax machine and a telephone line 

owned and paid for by Plaintiff, and thus to Plaintiff, and tied up Plaintiff’s phone line.   In doing 

so, HDIC invaded Plaintiff’s statutory right under the TCPA and Regulations to be free from the 

sending of faxes that violate the TCPA and FCC regulations promulgated thereunder, and so caused 

Plaintiff the requisite injury in fact.  Linda R.S., 410 U.S. at 617 n.3; Warth, 422 U.S. at 500. 

Second, assuming arguendo that HDIC at some point had permission to send a facsimile to 

Plaintiff’s fax line, Plaintiff revoked any such permission.  (PSOAF ¶¶21, 22).   This fact precludes a 

summary judgment finding that HDIC had permission to send the Facsimiles advertisements to 

Plaintiff’s fax line.  See 47 C.F.R. § 64.1200(a)(3)(v)and (vi). 

Third, HDIC has not and cannot produce any contract that mentions Brodsky Ingrassia 

Life, which is to whom HDIC claims it sent one of the two Facsimile.  (PSOAF ¶¶12, 16; RDSOF 
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¶¶56, 57).  In fact, HDIC’s claim in this regard is unsupportable.  The name Brodsky Ingrassia Life 

was changed to the Lawrence S. Brodsky Agency, Inc. in the late 1980’s, and the Insurance License 

for Brodsky Ingrassia Life is inactive and expired on March 11, 1996.   (PSOAF ¶¶4, 5).  Thus, 

HDIC’s purported “permission” from Brodsky Ingrassia is based on purported permission that goes 

back at least eighteen years before the name change, twelve years before the Brodsky Ingrassia 

Licence expired, and (apparently) relates to some circumstance HDIC neglects to mention.  The 

2003 contract expressly supercedes all prior contracts, so HDIC can have no permission from some 

prior undisclosed contract (and Plaintiff contends HDIC never had permission to fax him 

advertisements).  (PSOAF ¶14).  The name Brodsky Ingrassia Life appears nowhere in the 2003 

Contract, (PSOAF ¶12), so HDIC cannot have permission based on the 2003 Contract.  

 In sum, Plaintiff has standing as a matter of law.   

III. THE FACSIMILE IS AN ADVERTISEMENT.  

Notwithstanding that the Facsimile at issue implores recipient brokers/producers to “Sell 

HumanaDental and HumanaVision plans,” and notwithstanding that the Facsimile references a 

brochure and flier the recipient can access to help sell HumanaDental and HumanaVision products, 

HDIC claims the Facsimiles are not advertisements under the TCPA, but are instead “informational 

producer communication” which told agents what products were available for sale and which did 

not seek to sell insurance products to the recipient agents.  (Def.’s Br. at 11, 12).   

HDIC’s argument collapses under its own weight and is further conclusively disposed of by 

the text of the Facsimile, the testimony of Buehler and Burleton, and the case authority that HDIC 

mistakenly relies upon.  As noted above, an “advertisement” is “any material advertising the 

commercial availability or quality of any property, goods, or services.” 47 U.S.C. § 227(a) (4). It 

cannot be seriously contended that the Facsimile at issue does not do just that – it advertises the 

commercial availability and quality of HumanaDental dental plans, including those insured by 
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HDIC.  HDIC’s argument that the Facsimile is an “informational producer communication” letting 

the brokers know there are HumanaDental and HumanaVision insurance products available to be 

marketed and sold is nothing less than an admission the Facsimile is an advertisement under the 

TCPA. 

Further underscoring the baseless nature of this argument is the text of the Facsimile, which 

has been set forth in detail in PSOAF ¶¶27-31, and is incorporated by reference herein.  Specifically, 

in addition to encouraging the recipients in the Facsimile to “Sell HumanaDental plans,” and the 

reference to dental brochures to assist in this effort, the Facsimile expressly states the Humana 

Specialty Benefits has “made it even easier for them [employers] and you [brokers/agents] to do 

business with us . . .”  (PSOAF ¶28).  This language makes the claim the Facsimile is not 

“advertising the commercial availability or quality of any property, goods, or services,” 47 U.S.C. § 

227(a)(4), nothing short of frivolous.  Adding to the overwhelming record evidence demonstrating 

the Facsimile is an advertisement is the testimony of Burleton and Buehler.  See PSOAF ¶¶37-40, 

incorporated by reference herein.   

Several courts have rejected creative arguments that particular junk faxes were not 

advertisements because they did not directly offer the sale of any goods or services.  In Green v. Time 

Insurance Company, 629 F. Supp. 2d 834, 837 (N.D. Ill. 2009), the court found that the fax 

advertisement in issue was “clearly” an “unsolicited advertisement” in that it advertised the 

availability and quality of Time insurance’s products and service.  The court rejected the argument 

that the fax was not an advertisement but an invitation to establish a business relationship, stating 

that “the TCPA does not require an overt sales pitch to the recipient for a cause of action to exist.” 

Id.  In Stonecrafters, Inc. v. Almo Distributing New York, Inc., No. 07 C 5105 (N.D. Ill. July 23, 

2008)(attached to Appendix of Exhibits as Exhibit 29), the district court held that an advertisement 

for purposes of the TCPA is not limited to a direct sale of any specific product as “such overt 
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advertising techniques are not required to maintain a cause of action under the TCPA.”  See also 

Holtzman v. Turza, 2008 WL 2510182, at *2, (N.D. Ill. June 19, 2008) (the plain text of the  TCPA 

does not require that the fax to propose a sale, but merely just advertise the “commercial 

availability” of defendants services); Schumacher Fin. Svcs., Inc. v. Steckelberg, No.: 03 AC-8706 Y CV, at 

*5 (Mo. Cir. Ct., Oct. 14, 2003) (attached to Appendix of Exhibits as Exhibit 30) (to be an 

advertisement under the TCPA, a fax “need only make known to, or notify, someone about the 

commercial availability of any property, goods or services”); Harjoe v. Colonial Life & Accident Ins. Co., 

No. 02 CC-1983, at 3, 4 (Mo. Cir. Ct. Aug. 29, 2002) (attached to Appendix of Exhibits as Exhibit 

31) (no requirement that to be covered by TCPA, goods or services advertised actually must be for 

sale, they only have to be advertised.)  

Here, the Facsimile is replete with statements that advise the recipient of the availability of 

HumanaDental products, offers materials to the recipient to market those products, encourages 

recipients to “Sell HumanaDental and HumanaVision plans and earn credits towards Humana’s 

Leaders Club trip to Maui in 2009,” and claims “[w]e’ve made it even easier for them [employers] 

and you [brokers/agents] to do business with us.”  (PSOAF ¶¶20, 27-31, 49-60).  In short, 

HDIC’s claim the Facsimile is not an advertisement is unsupportable. 

Finally, the case law relied upon by HDIC, most of which concerns free seminars, is 

inapplicable and easily distinguished.  Like the defendant in Stonecrafters, HDIC relies upon Phillips 

Randolph Enterprises v. Adler-Weiner Research Chicago, Inc., 526 F. Supp. 2d 851 (N.D. Ill. 2007), and 

Ameriguard, Inc. v. University of Kansas Medical Center Research Institute, Inc., 2006 WL 1766812 (W.D. Mo. 

June 23, 2006), but those cases are inapplicable.  (See Def.’s Br. at 5, 6).  In fact, in Stonecrafters, the 

court specifically distinguished Ameriguard and Phillips:  “Unlike the faxes in those cases, both of 

which involved non-commercial research studies, defendant’s advertisement in this case is directly 

linked to commercially available appliances and even includes the logos of certain manufacturers 
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whose products presumably will be the focus of the training session.” Stonecrafters, at 2. 

HDIC reliance on Holmes v. Back Doctors, Ltd., 2009 WL 3425961 (S.D. Ill. Oct. 21, 2009), 

order amended to remand state law claims, 695 F.Supp.2d 843 (S.D. Ill. 2010) and Phillip Long Dang, 

D.C., P.C. v. XLHealth Corp., 2011 WL 553826 (N.D. Ga. Feb. 7, 2011), is equally misplaced.  In 

Holmes, in finding that the faxes at issue were not advertisements, the court noted that the faxes 

contained information regarding the care and treatment of various medical disorders, the faxes were 

issued on a regular schedule, the text of the faxes changed issue to issue, and that the faxes were sent 

to personal injury law firms that “have been logged as being willing to receive faxes from Back 

Doctors.”  Holmes, at *4.  Here, the Facsimile was sent as part of a 22,000 fax blast touting the 

availability of HumanaDental and HumanaVision insurance products.  XHealth concerned whether a 

fax that alerted the recipient to a seminar wherein defendant’s explained their billing practices 

constituted an advertisement.  XHealth, at *4.  Moreover, in XHealth, the court specifically stated 

that there was “nothing in the communication which seeks to sell insurance to the [fax] recipient, or 

even promote the benefits of becoming a contracted provider, assuming the recipient was not one 

already.”  XHealth, at *4.  Here, the exclusive purpose of the Facsimile is to encourage the sale of 

insurance.   

Finally, HDIC’s argument that the faxes at issue are “transactional” communications, see 

Def.’s Br. at 13, is a nonstarter.  From at least October 2006 to the present, Plaintiff has never sold 

any “Humana” related insurance plans or products to any of his past or present clients.   (PSOAF 

¶19).   

IV. PLAINTIFF’S EBR/CONSENT ARGUMENT FAILS; ANY PURPORTED 
CONSENT WAS REVOKED AND THE FACSIMILE FAILS TO INCLUDE A 
PROPER OPT-OUT.  

HDIC also argues that pursuant to the 2006 Contract with “Humana Insurance Company,” 

“Humana Health Plan, Inc.,” and “all their affiliates,” executed in October of 2006, see PSOAF ¶15, 
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which permitted “communication” by facsimiles, see PSOAF ¶17, Plaintiff consented to receive fax 

advertisements from HDIC.  (Def.’s Br. at 13, 14).  HDIC’s argument fails for several reasons. 

First, as discussed supra, Plaintiff revoked any permission to send any facsimiles to his fax 

number, much less fax advertisements.  See supra at 10, incorporated by reference herein, and 

PSOAF ¶¶21, 22.    

Second, even if this Court holds that pursuant to the 2006 Contract, HDIC as an “affiliate” 

had express consent to fax advertisements to Plaintiff, which Plaintiff denies3, HDIC still violated 

the TCPA because the subject faxes do not contain the required “opt-out” notice.  The TCPA states 

that a sender of an unsolicited fax advertisement “shall provide that a notice contained in an 

unsolicited advertisement complies with the requirements under this subparagraph only if …”  47 

U.S.C. § 227(b)(2)(D).  The notice must: (1) be clear and conspicuous and on the first page of the 

advertisement; (2) state that the recipient may make a request to the sender not to send any future 

unsolicited advertisements and that failure to comply within 30 days is unlawful; (3) set forth the 

requirements for a request under 47 U.S.C. § 227(b)(2)(E)4

3  Moreover, the FCC stated that “[t]o permit companies to transfer their EBRs to affiliates would place an 
enormous burden on consumers to prevent faxes from companies with which they have no direct business 
relationship.”  Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, 2006 WL 1151584 
at * 25969, supra.  As a result, an “enormous burden” would be placed on Plaintiff if HDIC were permitted to 
send Plaintiff fax advertisements when Plaintiff has not conducted any business with HDIC.  Humana, Inc. 
69 subsidiaries in 2008. (PSOAF ¶65).  Plaintiff did not expressly authorize sixty-nine different companies to 
fax him advertisements 

; (4) include a domestic contact telephone 

and facsimile number for the recipient, and a cost-free mechanism for a recipient to transmit a 

request; and (5) permit the recipient to make such a request at any time on any day of the week.  See 

47 U.S.C. § 227(b)(2)(D)(i-vi); and 47 C.F.R. § 64.1200(a)(3)(iii).   

 
4 47 U.S.C. § 227(b)(2)(E) states that a request not to send future unsolicited advertisements will be binding 
only if: (1) identifies the telephone number or numbers of the telephone facsimile machine to which the 
request relates; (2) the request is made to the telephone or facsimile number of the sender; and (3) the person 
making the request has not “subsequent to such request” provided express invitation or permission to the 
sender. 
  

Case: 1:10-cv-03233 Document #: 142 Filed: 01/29/13 Page 15 of 23 PageID #:4992



16 

Moreover, 47 C.R.F. § 64.1200 states, “A facsimile advertisement that is sent to a recipient 

that has provided prior express invitation or permission to the sender must include an opt-out 

notice that complies with the requirements in paragraph (a)(3)(iii) of this section.”  47 C.F.R. § 

64.1200 (a)(3)(iv).  See also Vandervort v. Balboa Capital Corp., 2012 WL 5248420, at *6 (C.D. Cal. Oct. 

23, 2012)(“The FCC’s TCPA regulation now also prohibits sending solicited fax advertisements 

without the required opt-out notice.”)5

Here, the Facsimile provides:  “If you don’t want us to contact you by fax, please call 1-800-

U-CAN-ASK.”  (PSOAF ¶20).  That language fails to satisfy the requirements of the TCPA and the 

Regulations for four reasons.

   

6

5 It must also be noted that the district court in Nack v. Walburg, 2011 WL 310249, at *4 (E.D. Mo. Jan. 28, 
2011), held that the opt-out requirement only applies to unsolicited, not solicited advertisements.  However, 
Nack is currently on appeal in the United States Court of Appeals for the Eighth Circuit, as Michael R. Nack v. 
Douglas Paul Walburg, No. 11-1460.  Furthermore, the FCC in that appeal filed an Amicus Brief urging 
reversal, a copy of which is attached to the Appendix of Exhibits as Exhibit 31.  As stated by the FCC: 

  First, the opt-out notice is not “clear and conspicuous” because it is 

in small font at the bottom of the page.  Second, the opt-out notice does not state that Humana 

Specialty Benefits or HDIC’s failure to comply with an opt-out request within 30 days is unlawful.  

Third, the opt-out notice does not identify the statutory requirements Plaintiff would have to follow 

to make an effective opt-out request.  See fn.5, supra.  Fourth, the opt-out notice does not include a 

facsimile number for Plaintiff to send an opt-out request to and HDIC has not established that the 

The plain language of 47 C.F.R. § 64.1200(a)(3)(iv) requires facsimile advertisements sent with the 
recipient’s consent to contain an opt-out notice . . . By contrast, construing the regulation to apply 
only to unsolicited faxes – as the court below held – would render it entirely duplicative of the 
separate opt-out notice requirement applicable to such faxes contained in 47 C.F.R. § 
64.1200(a)(3)(i)-(iii).  Because the district court’s reading of the FCC’s regulation is inconsistent 
with its text, and undermines the goals of Congress and the FCC in regulating abusive 
telemarketing practices, the decision below should be reversed.  
 

(FCC Amicus Brief, at 10, 11). 

6 A Colorado Court held that a similar opt-out notice – “If you wish to be removed from this list please call 
800-915-2571 Ext 12560, or fax your documents to 512-249-5336 with the word remove written on it.  
Thank you.” – failed to meet the TCPA’s opt-out notice requirements.  A&L Abatement, LLC v. Construction 
Expo, Inc., 08 CV 1223, District Court, Denver Colorado (October 28, 2009), attached to the Appendix of 
Exhibits as Exhibit 33.   
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“1-800-U-CAN-ASK” number is available 24 hours a day, 7 days a week.  

In short, the failure of HDIC (or any other Humana entity) to include the required opt-out 

trumps any claimed EBR or permission to send Plaintiff fax advertisements.  See 47 U.S.C. § 

227(b)(2)(D)(i-vi); and 47 C.F.R. § 64.1200(a)(3)(iii)(A-E) and (iv); Vandervort v. Balboa Capital Corp., 

2012 WL 5248420, at *6.  As a matter of law, HDIC’s claimed EBR and or permission argument 

fails.   

 Third, the term “unsolicited advertisement”  means “any material advertising the commercial 

availability or quality of any property, goods, or services which is transmitted to any person without 

that person’s prior express invitation or permission, in writing or otherwise.”  47 U.S.C. § 227 (a)(5) 

(emphasis added).  Black’s Law Dictionary (8th ed. 2004) defines “express consent” as “[c]onsent that 

is clearly and unmistakably stated.”  Similarly, it defines “express” as “[c]learly and unmistakably 

communicated; directly stated.” Id.   

HDIC’s reliance on the 2006 Contract’s clause allowing communication by fax is misplaced.  

An agreement to “communicate” by fax is not an “express” invitation or permission to receive 

advertisements.   Travel 100 Group, Inc. v. Mediterranean Shipping Co., Inc., 383 Ill. App. 3d 149, 889 

N.E.2d 781 (1st Dist. 2008), cited by HDIC, illustrates the 2006 Contract did not give anyone 

“express” permission or invitation to send Plaintiff advertisements.  In Travel 100, the plaintiff 

expressly consented “receive information and travel-related facsimile communications … including 

material advertising the commercial availability or quality of property, goods or services from 

IATAN.”  Travel 100, 383 Ill. App. 3d at 155, 889 N.E.2d at 787.  Here, Plaintiff only agreed to the 

receipt of “communication” from “Humana Insurance Company,” “Humana Health Plan, Inc.” and 

“all of their affiliates.”  Plaintiff never “expressly” permitted or invited those companies and 

certainly did not advise HDIC to send him fax advertisements. 
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 HDIC’s reliance on Practice Management Support Services, Inc. v. Appeal Solutions, 2010 WL 

748170 (N.D. Ill. March 1, 2010) and David L. Smith and Associates v. Advanced Placement Team, Inc., 169 

S.W.3d 816, 820 (Tex. App. Ct. 2005) is misplaced.  (HDIC’s Br. at 14).  Neither of those cases dealt 

a plaintiff who expressly revoked any purported authority to send any facsimiles, much less fax 

advertisements, as Plaintiff has done here.  (See PSOAF ¶¶21, 22).   Furthermore, unlike in Practice 

Management, the Magistrate Judge found that plaintiff failed to rebut defendants’ statement of 

uncontested Plaintiff has alleged and demonstrated that HDIC violated the opt-out provisions of 

the TCPA and Regulations.  (Am. Compl. ¶29).  

V. HDIC’S SECOND MOTION TO RECONSIDER THE DENIAL OF ITS 
MOTION TO DISMISS BASED ON RES JUDICATA FAILS.   
 
Plaintiff originally filed suit against Humana, Inc. regarding the Facsimile advertisements that 

are the subject of this lawsuit.  That case, Brodsky v. Humana, Inc., was pending before Judge Phillip 

Reinhard in the Western Division of this Court.  Plaintiff subsequently concluded HDIC was the 

“sender” of the Facsimile and thus the proper defendant and sought to substitute HDIC as a 

defendant.  The motion was opposed by Humana, Inc. and subsequently denied.  Thereafter, in an 

Order dated December 22, 2009, Dkt. No. 83, Judge Reinhard dismissed Brodsky v. Humana, Inc., 

stating in part as follows: 

Accordingly, Humana, Inc. is dismissed as a defendant without prejudice.  Its pending 
motions for summary judgment [47] and to dismiss [59] are denied as moot. 
 
The court has no subject matter jurisdiction to consider anything further in this case.  The 
case is dismissed in its entirety for lack of subject matter jurisdiction. 

 
(PSOAF ¶74).  Judgment in Brodsky v. Humana, Inc. was also entered on December 22, 2009, Dkt. 

No. 84, as follows: 

IT IS HEREBY ORDERED AND ADJUDGED that Humana, Inc. is dismissed as a 
defendant without prejudice and the case is dismissed in its entirety for lack of subject 
matter jurisdiction.  All pending motions are denied as moot. 
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(PSOAF ¶75).  HDIC did not seek to amend or appeal this Judgment. 

 HDIC has previously sought to dismiss this case on the basis of res judicata.  The motion 

was denied by Judge Holderman, who not surprisingly found the dismissal was without prejudice 

and thus not on the merits.  Brodsky v. HumanaDental Ins. Co., 2011 WL 529302, at *5 (N.D. Ill. Feb. 

11, 2011).  Thereafter, HDIC filed a motion to reconsider, which was also denied by Judge 

Holderman, who again found that Plaintiff’s claims were not barred by res judicata.  (Order entered 

July 25, 2011, Dkt. No. 32, at 2).  Simply stated, a dismissal without prejudice is not a judgment on 

the merits, so it does not have a res judicata effect.  Cooter & Gell v. Hartmarx Corp., 496 U.S. 384, 

396 (1990); Bernstein v. Bankert, 2012 WL 6601218, at *23 (7th Cir. (Ind.) Dec. 19, 2012).     

 HDIC now claims in its second motion to reconsider this issue that the Seventh Circuit’s 

decision in Joseph v. Elan Motorsports Technonolgy Racing Corp., 638 F.3d 555 (7th Cir. 2011) “confirms 

that the district court’s dismissal order was indeed “on the merits.”  (Def.’s Br. at 21). HDIC is 

mistaken.  The gravamen of HDIC’s argument is that based on Joseph, Judge Reinhard’s dismissal 

without prejudice based on lack of subject matter jurisdiction is wrong in that it should have been 

“with prejudice.”  HDIC’s argument fails as a matter of law because it is nothing more than an 

impermissible collateral attack on the judgment entered by Judge Reinhard in Brodsky v. Humana, Inc.   

In Hudson v. Hedge, 27 F.3d 274 (7th Cir. 1994), the Seventh Circuit, after noting that the 

district court’s dismissal of plaintiff’s prior lawsuit with prejudice may have been “mistaken,” stated 

the following: 

But [plaintiff] did not ask [the district court] to change his dismissal to one without 
prejudice to one with prejudice and did not appeal from that decision; he cannot use a new 
suit to contend that the disposition of the first was mistaken. 

 
Hudson, 27 F.3d at 276, citing Federated Dep’t Stores, Inc. v. Moite, 452 U.S. 394, 398 (1981) (res judicata 

consequences of a final, unappealed judgment on the merits are not altered altered by the fact that 

the judgment may have been wrong or rested on a legal principal subsequently overruled in another 

Case: 1:10-cv-03233 Document #: 142 Filed: 01/29/13 Page 19 of 23 PageID #:4996



20 

case.)    Similarly, in Amer. Bottom Conser. v. U.S. Army Corps of Engineers, 650 F.3d 652 (7th Cir. 2011), 

the Seventh Circuit, in reversing the district court’s dismissal of plaintiff’s lawsuit without prejudice 

based on lack of Article III standing, rejected defendant Waste Management’s argument that the 

Seventh Circuit should have nonetheless granted summary judgment in their favor (a decision on the 

merits), stating as follows: 

The request is improper.  The district court dismissed the suit without prejudice, because 
on the view it took of standing it had no jurisdiction; it therefore could only dismiss 
without prejudice.  Were we to decide the case on the merits we would be directing the 
entry of judgment with prejudice; otherwise the plaintiff would be free to relitigate the case.  
An appellee who wants, not that the judgment of the district court be affirmed on an 
alternative ground, but that the judgment be changed, in this case from a dismissal without 
to dismissal with prejudice, must file a cross-appeal.  Waste Management didn’t do so. 
 

Amer. Bottom Conser., 650 F.3d at 660 (internal citations omitted).  See also Federal Election Commission v. 

Al Salvi for Senate Committee, 205 F.3d 1015, 1020 (7th Cir. 2008) (for purposes of res judicata, party 

cannot use second case “to revisit decisions in the first action it should have challenged directly”).   

 In the same way, HDIC cannot use the instant case to challenge collaterally the dismissal 

without prejudice based on lack of subject matter judgment rendered by Judge Reinhard in Brodsky v. 

Humana, Inc.  See Federated Dep’t Stores, 452 U.S. at 398; Amer. Bottom Conser., 650 F.3d at 660; Al Salvi 

for Senate, 205 F.3d at 1020; Hudson, 27 F.3d at 276.  If Humana, Inc. (a different party, see infra) had 

wanted to challenge the dismissal “without prejudice,” it should have done so in Brodsky v. Humana, 

Inc.  It may not do so here.  Furthermore, HDIC’s reliance on Joseph to support its argument is 

misplaced.  Joseph did not involve a second lawsuit wherein a party was challenging a finding in the 

first lawsuit, as HDIC impermissibly attempts to do so here.  HDIC’s argument that “the District 

Court’s dismissal order in the prior litigation likewise should have been characterized as – and 

indeed was in substance – a dismissal on the merits in light of Plaintiff’s admission that Humana, 

Inc. was not liable for the matters alleged in the pleadings,”  (Def.’s Br. at 22), reveals the the fatal 
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flaw in its argument -- it simply thinks Judge Reinhard got it wrong in Brodsky v. Humana, Inc.  As 

demonstrated above, that is an impermissible collateral attack.    

 Second, HDIC is unable to establish identity of the parties for res judicata.  The Seventh 

Circuit has stated that whether privity exists between parties is a fact-intensive determination 

reviewed on a “sliding scale.”  In the Matter of L & S Indus., Inc., 989 F.2d 929, 932 (7th Cir. 1993).  In 

the recently decided case of Bernstein v. Bankert, 2012 WL 6601218, at *26 (7th Cir. (Ind.) Dec. 19, 

2012) (citation omitted), the court stated that “[w]hether there is privity between a party against 

whom claim preclusion is asserted and a party to prior litigation is a functional inquiry in which the 

formalities of legal relationships provide clues but not solutions.”   It is a “fact specific analysis.”  Id. 

 Here, HDIC has expressly taken the position it is not in privity with Humana, Inc., arguing 

in its Response to Plaintiff’s Motion to Compel that “Humana, Inc. and HDIC are different entities, 

in different circumstances” and that they are not “one and the same.”  (PSOAF ¶72).  Moreover, 

HDIC succeeded in convincing Judge Mason of this assertion as well.  In ruling on the Motion to 

Compel, Judge Mason stated in part:  “However, Humana is a separate entity, and Humana’s 

production in a separate case does not convince us that this defendant should necessarily have 

responsive documents here.”  (PSOAF ¶73).   

Quite simply, HDIC is judicially estopped to reverse its previously successful position.  

“Where a party assumes a certain position in a legal proceeding, and succeeds in maintaining that 

position, he may not thereafter, simply because his interests have changed, assume a contrary 

position.”  In the Matter of Cassidy, 892 F.2d 637, 641(7th Cir. 1990) (citation omitted).  Judicial 

estoppel applies not only to questions of fact but also to legal positions.  Id. at 641-42.  Moreover, 

although judicial estoppel is usually applied in successive suits, it is not so limited; a party can argue 

inconsistent positions in the alternative, but once it has sold one to the court, it cannot turn around 

and repudiate it in order to have a second victory.  Continental  Illinois Corp. v. Com’n of Intern. Rev., 998 
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F.2d 513, 518 (7th Cir. 1993).  That is exactly what HDIC is attempting to do by claiming that it is in 

privity with Humana, Inc.  HDIC is judicially estopped from doing so.  Cassidy, 892 F.2d at 641.7

Finally, HDIC cites to Aetna Casualty and Surety Co. of Hartford Connecticut v. Kerr-McGee Chem. 

Corp., 875 F.2d 1252, 1257 (7th Cir. 1989) and Janusz v. FASCO Indus., Inc., 1999 WL 162793, at *5 

(N.D. Ill. March 15, 1999), for the proposition that simply because Humana, Inc. and HDIC are 

parent and subsidiary, they are in privity.  HDIC is mistaken.  In Aetna, Kerr-McGee sued “on 

behalf of” its subsidiary corporations, prompting the Seventh Circuit to find that the parent’s and 

the subsidiaries’ interest were “sufficiently congruent to satisfy the “same parties” requirement of 

section 2-619(a)(3).”  Aetna, 875 F.2d at 1257.  No such facts are present in this instant case – 

Humana, Inc. did not sue on behalf of HDIC for injuries HDIC has suffered.  Moreover, the 

Seventh Circuit was applying Illinois law in making its determination in Aetna, not federal law, which 

is applicable in the instant case.  EEOC v. Harris Chernin, Inc., 10 F.3d 1286, 1289 n.4 (7th Cir. 1993) 

Januusz is equally unpersuasive.  There, the district court with no application of the facts simply cited 

to Aetna and stated that the Seventh Circuit “has also found that a corporation and its subsidiaries 

are in privity for res judicata purposes.”  In Aetna, the Seventh Circuit did make such a finding, but 

the facts in Aetna, as noted above, simply do not apply here. 

    

CONCLUSION 

 HDIC as the party moving for summary judgment has the burden of demonstrating that 

there are no genuine issues of material fact and that they are entitled to summary judgment as a 

matter of law.  As this Memorandum of Law and Plaintiff’s Statement of Additional Facts That 

Require Denial of Summary Judgment conclusively demonstrates, HDIC cannot meet that burden.  

Accordingly, its motion for summary judgment should be denied.   

7 Alternatively, HDIC’s statements constitute judicial and or evidentiary admissions that require denial of 
HDIC’s motion for summary judgment based on res judicata.  See Lefkas General Partners v. Lefkas General 
Partners, 153 B.R. 804, 807 (N.D. Ill. 1993).  “Any ‘deliberate, clear and unequivocal statement, either written 
or oral, made in course of judicial proceedings qualifies as a judicial admission.   
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Respectfully submitted, 

 
LAWRENCE S. BRODSKY, individually and as the 
representative of a class of similarly-situated persons 

 
 

By: s/Wallace C. Solberg      
      One of Plaintiff’s Attorneys 
 
 
 
 
 
Brian J. Wanca  
Wallace C. Solberg 
ANDERSON + WANCA 
3701 Algonquin Road, Suite 760 
Rolling Meadows, IL  60008 
Telephone:  847/368-1500 
 

Phillip A. Bock 
BOCK & HATCH, LLC 
134 N. LaSalle Street, Suite 1000 
Chicago, IL  60602 
Telephone:  312/658-5500 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE NORTHERN DISTRICT OF ILLINOIS  

EASTERN DIVISION 

 

LAWRENCE S. BRODSKY, individually 
and as the representative of a class of 
similarly-situated persons, 
 
   Plaintiff, 
 
  v. 
 
HUMANADENTAL INSURANCE 
COMPANY d/b/a HUMANA 
SPECIALTY BENEFITS, 
 
   Defendant. 

) 
) 
)
)
)
)
)
)
)
) 
) 
) 
)

 
 
 
 
No. 1:10-cv-03233 
 
 
  
 

 

PLAINTIFF’S SUR-REPLY IN OPPOSITION TO  
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 

 Plaintiff Lawrence Brodsky (“Plaintiff”) submits this Sur-Reply in Opposition to 

Defendant HumanaDental Insurance Company’s (“HDIC”) Motion for Summary Judgment.     

ARGUMENT 

 HDIC raises two arguments for the first time in its Reply in Support of Its Amended 

Motion for Summary Judgment.  First, HDIC claims Plaintiff’s deposition testimony 

regarding a telephone conversation with a “Humana” entity representative, wherein Plaintiff 

asked to be taken off Humana’s fax broadcast list, is barred by Federal Rule of Evidence 

901.  Second, HDIC argues that the Federal Communication Commission (“FCC”) 

exceeded its authority in promulgating 47 C.F.R. § 64.1200 (a)(3)(iv), which provides:  “A 

facsimile advertisement that is sent to a recipient that has provided prior express invitation 

or permission to the sender must include an opt-out notice that complies with the 

requirements in paragraph (a)(3)(iii) of this section.”   
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 As demonstrated below, each of HDIC’s arguments fails.   

I. PLAINTIFF’S TESTIMONY REGARDING HIS TELEPHONE 
CONVERSATION WITH HUMANA ASKING TO BE TAKEN OFF 
THE FAX ADVERTISING BROADCAST LIST WAS PROPERLY 
AUTHENTICATED. 
  
Plaintiff testified that after receiving a fax advertisement from a “Humana” entity 

(prior to receiving the fax advertisements at issue here), he called the number on the bottom 

of that advertisement and spoke to a representative of Humana asking that his fax number 

be taken off Humana’s fax broadcast list.  Plaintiff in his Statement of Additional Facts that 

Require Denial of Summary Judgment (“PSOAF”) addresses this telephone call as follows:       

A short time (six to eight weeks to a year) prior to receiving the Facsimiles 
on May 14, 2008, Plaintiff called a telephone number listed on a previous 
Humana fax advertisement, spoke to a woman, a representative of Humana, 
and asked that Plaintiff’s fax number (847) 991-0152 be taken off Humana’s 
fax advertising broadcast list.  The woman at Humana laughed, said it’s only 
a fax, and then said they would take care of it.   
 

(PSOAF ¶21; Brodsky Dep. Tr. 36-39, 72-75). 
  
During the conversation Plaintiff had with the Humana representative to 
remove his facsimile number from their fax advertising broadcast list, the 
Humana representative verified the fax number as (847) 991-0152.     
 

(PSOAF ¶22; Brodsky Dep. Tr. at 73-74).1   
 
HDIC in its Reply Brief argues for the first time that pursuant to Federal Rule of 

Evidence 901, Plaintiff’s testimony regarding his telephone call with a Humana 

representative is inadmissible, stating as follows: 

In the instant case, Plaintiff has not identified the telephone number he 
allegedly called, the particular company he allegedly called, the name or title 
of the person to whom he allegedly spoke, or the date of the conversation.  
The alleged conversation is therefore not authenticated under Rule 901, and 
the substance of the conversation is inadmissible. 
 

1 The deposition of Plaintiff Lawrence Brodsky, taken April 26, 2012, is attached as Exhibit 1 to 
Plaintiff’s Appendix of Exhibits.  For convenience, Plaintiff has attached the relevant portions of the 
Brodsky deposition transcript hereto as Exhibit 1.   
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(Def.’s Reply at 11). 

 HDIC’s argument is legally and factually defective.  A proponent of evidence need 

only produce “evidence sufficient to support a finding that the matter in question is what the 

proponent claims.” Fed. R. Evid. 901(a).  Rule 901 requires only a prima facie showing of 

genuineness and leaves it to the jury to decide the true authenticity and probative value of 

the evidence.  U.S. v. Harvey, 117 F.3d 1044, 1049 (7th Cir. 1997).  See also  Thanongsinh v. 

Board of Education, 462 F.3d 762, 779 (7th Cir. 2006) (“Rule 901(a) does not erect a 

particularly high hurdle … Rule 901’s requirements are satisfied if evidence has been 

introduced from which a reasonable juror could find that the document is 

authentic”)(citations omitted).  The Seventh Circuit has held that the opponent of the 

evidence bears the burden of showing that a genuine issue of authenticity exists.  Tyson v. 

Jones & Laughlin Steel Corp., 958 F.2d 756, 761 (7th Cir. 1992).  The party offering the 

evidence is not required “to rule out all possibilities inconsistent with authenticity, or to 

prove beyond any doubt that the evidence is what it purports to be.”  United States v. Pluta, 

176 F.3d 43, 49 (2d Cir. 1999).   

 Federal Rule of Evidence 901(b)(6) provides as follows regarding telephone 

conversations: 

(b) Examples.  The following are examples only – not a complete list – of 
evidence that satisfies the requirement: 
 

 (6) Evidence About a Telephone Conversation.  For a telephone 
conversation, evidence that a call was made to the number assigned 
at the time to: 

 
(A) a particular person, if circumstances, including self-identification, 

show that the person answering was the one call; or 
 
(B) a particular business, if the call was made to a particular business 

and the call related to business reasonably transacted over the 
telephone. 
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Fed. R. Evid. 901(b)(6).  In addition, Federal Rule of Evidence 901(b)(4) provides as follows: 

(4) Distinctive Characteristics and the Like. The appearance, 
contents, substance, internal patterns, or other distinctive 
characteristics of the item, taken together with all the circumstances.   

 
Fed. R. Evid. 901(b)(4)  Although Rule 901(b)(6) applies specifically to telephone 

conversations, Rule 901(b) states that the examples are intended to be just that, examples of 

authentication techniques rather than rules for authentication that must always be followed.  

Bear Stearns Co., Inc. v. Nanos, 1987 WL 5238, at *3 (N.D. Ill. Jan. 2, 1987).  Additionally, 

authentication of a telephone call may be established by circumstantial evidence.  Hansen v. 

Harding, 1989 WL 153563, at *2 (N.D. Ill. Nov. 8, 1989), citing United States v. Puerta Restrepo, 

814 F.2d 1236, 1239 (7th Cir. 1987).  .   

As an initial matter, and contrary to HDIC’s argument, Plaintiff did identify the 

telephone number that he called and the company that he called – it was the number on the 

prior fax advertisement sent by Humana (or one of its entities).  (PSOAF ¶21; Brodsky Dep. 

Tr. at 37).  Furthermore, Plaintiff’s telephone conversation did relate to business “reasonably 

transacted over the telephone” – per Humana’s instruction, Plaintiff called the number at the 

bottom of the fax advertisement to request that Humana stop sending fax advertisements.  

Plaintiff further testified that: (i) he talked to a woman after dialing the number listed at the 

bottom of Humana’s unsolicited fax advertisement and asked her (Humana) to remove his 

fax number from the fax broadcast list; (ii) the woman on the other end of the telephone call 

said she would do so; and (iii) the telephone conversation took place between 6 to 8 weeks 

to a year prior the May 14, 2008 fax advertisements at issue.  (PSOAF ¶21; Brodsky Dep. Tr. 

at 37-39; 72-75).  In other words, Plaintiff has offered direct testimony and circumstantial 

evidence regarding his telephone conversation with the Humana representative and has thus 
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authenticated the call.  Fed. R. Evid 901(b)(4) and (6)(6); Harvey, 117 F.3d at 1049; 

Thanongsinh, 462 F.3d 7at 779; Bear Stearns, at *3; Hansen, at *2.   

Finally, it is well-established that a non-movant’s own deposition testimony may 

alone be sufficient to create genuine issues of material fact and defeat a motion for summary 

judgment if the party’s testimony is based on personal knowledge or would otherwise be 

admissible at trial.  Swearingen v. Portfolio Recovery Associates, LLC, 2012 WL 4354748, at *2 

(N.D. Ill. Sept. 24, 2012). In Marr v. Bank of Amer., N.A., 662 F.3d 963, 968 (7th Cir. 2011), 

the Seventh Circuit stated:  “[a]s we have held in other contexts, ‘uncorroborated, self-

serving testimony, if based on personal knowledge or firsthand experience, may prevent 

summary judgment against the non-moving party, as such testimony can be evidence of 

disputed material facts.’ ”     

In Hendricks v. CBE Group, 2012 WL 1191861, at *1 (N.D. Ill. April 10, 2012), 

plaintiff sued a debt collector under the Fair Debt Collection Practices Act (“FDCPA”) 

claiming, inter alia, that the debt collector called repeatedly over two months in violation of 

the FDCPA.  Plaintiff testified at his deposition that for two months, the defendant called 

three times a day and often seven days a week.  Hendricks, at *4.  Plaintiff also submitted a 

declaration stating defendant called early in the morning, late at night and in quick 

succession.  Id.   After noting that plaintiff was unable to obtain his phone records from his 

cellular service provider and that he did not submit other records of the calls he received 

from the defendant, the district court denied defendant’s motion for summary judgment at 

to this FDCPA claim (15 U.S.C. 1692d(5), stating: 

Still, his [plaintiff’s] testimony and declaration, based on firsthand experience, 
are evidence of disputed facts.  Marr, 662 F.3d at 968 (citation omitted).  And 
while it is true that Hendricks [plaintiff] is unable to recall the dates and times 
of the specific phone calls, this does not preclude a finding of liability under 
§ 1692d(5), though it may be relevant to credibility, which is not a factor that 
I can consider at the summary judgment stage.  Pratt, 2012 WL 86957, at *4 
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(denying summary judgment where the defendant’s call logs showed only 
twenty-five calls and the plaintiff, who kept no records of calls received, 
testified that he received between sixty-five to seventy calls). 
 

Hendricks, at *4.    

Here, Plaintiff was questioned extensively by HDIC and testified extensively from 

personal knowledge at his deposition as to the details of a telephone conversation he had 

with a Humana representative wherein he asked to be removed from a fax broadcast list.  

(See Brodsky Dep. Tr., Exhibit 1 to Pl, at 36-39, 72-75).  Other than its recitation of Rule 

901, HDIC has offered nothing to attack the genuineness of Plaintiff’s testimony nor has 

HDIC submitted any applicable case authority regarding the authentication of telephone 

conversations.  See Tyson, 958 F.2d at 761.  Plaintiff’s truthful and unrebutted testimony 

regarding his telephone conversation with a Humana representative has not only been 

properly authenticated, it also defeats HDIC’s motion for summary judgment.  Marr, 662 

F.3d at 968; Hendricks, at *4; Swearingen, at *2.   

II. HDIC’S ARGUMENT IN ITS REPLY THAT THE FCC EXCEEDED ITS 
AUTHORITY UNDER THE TCPA IN IMPLEMENTING 47 C.F.R. § 
64.1200 (a)(3)(iv) IS BARRED BY THE HOBBS ACT. 
 
The Federal Communications Commission (“FCC”) regulations implementing the 

Telephone Communications Protection Act (“TCPA”), 47 U.S.C. § 227, provide in part as 

follows:  “A facsimile advertisement that is sent to a recipient that has provided prior express 

invitation or permission to the sender must include an opt-out notice that complies with the 

requirements in paragraph (a)(3)(iii) of this section.”  47 C.F.R. § 64.1200 (a)(3)(iv) (emphasis 

added).  See also Vandervort v. Balboa Capital Corp., 2012 WL 5248420, at *6 (C.D. Cal. Oct. 23, 

2012)(“The FCC’s TCPA regulation now also prohibits sending solicited fax advertisements 

without the required opt-out notice.”) 
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In attempting to escape § 64.1200 (a)(3)(iv), HDIC now argues for the first time in 

its Reply that the FCC exceeded its authority.  HDIC argues as follows: 

Given Congress’ limited delegation of rulemaking authority to the FCC, 
subparagraph (a)(3)(iv) of the regulation simply cannot apply to faxes sent 
with the permission of the recipient.  To accept Plaintiff’s theory that the 
regulation applies to faxes sent with permission would require this Court to 
ignore the plain language of the statute, the language of the regulation as a 
whole, and the expressed intent of the FCC.  Had Congress intended to 
regulate faxes, or authorize the FCC to do so, it would have drafted the 
legislation accordingly.  It did not; therefore, the FCC cannot purport to 
regulate faxes sent with permission under the rulemaking authority delegated 
by the statute. 
 

(Def.’s Reply Br. at 13)(emphasis added).   

 Simply stated, HDIC’s argument that the FCC acted outside its authority in 

implementing § 64.1200 (a)(3)(iv) is barred by the Administrative Orders Review Act, 28 

U.S.C. § 2342(1); 47 U.S.C. 402(a), also known as the Hobbs Act.  See CE Design v. Prism 

Business Media, Inc., 606 F.3d 443, 447-50 (7th Cir. 2010).  As noted by the Seventh Circuit in 

Prism, “the Hobbs Act reserves to the courts of appeals the power to ‘enjoin, set aside, 

suspend (in whole or in part), or to determine the validity of’ all final FCC orders, see 28 

U.S.C. § 2342(1); 47 U.S.C. 402(a), and that before seeking relief from an appellate court, a 

party aggrieved by the FCC’s order must petition the FCC for reconsideration, see 28 U.S.C. 

§ 2342(1); 47 U.S.C. 402(a).”  Prism, 606 F.3d at 446.   The Seventh Circuit further stated in 

Prism:  “[a]s the Supreme Court has made clear, a litigant can’t avoid the Hobbs Act’s 

jurisdictional bar simply by accusing an agency of acting outside its authority.”  Prism, 606 

F.3d at 448, citing FCC v. ITT World Commc’ns, Inc., 446 U.S. 463, 468-69 (1984); Bd. Of 

Governors of the Fed. Reserve Sys. V. MCorp Fin., Inc., 502 U.S. 32, 43-44 (1991 

 Finally, HDIC’s assertion that it is “Plaintiff’s theory” that § 64.1200 (a)(3)(iv) 

requires even solicited facts to contain a proper opt-out ignores not only the text of the FCC 

regulation but also the FCC’s identical position, as set forth in the Amicus Brief submitted 
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by the FCC in Michael R. Nack v. Douglas Paul Walburg, No. 11-1460, currently on appeal in 

the United States Court of Appeals for the Eighth Circuit, wherein the FCC defends the very 

regulation that HDIC attacks.  See Plaintiff’s Memorandum in Opposition to Defendants 

Motion for Summary Judgment, Doc. No. 142, at 16 n.5; FCC Amicus Brief, attached as 

Exhibit 32 to Plaintiff’s Appendix of Exhibits).   

 In sum, this Court is not the place for HDIC to attack § 64.1200 (a)(3)(iv). 

CONCLUSION 

 Defendant HDIC’s Federal Rule of Evidence 901 attack on the deposition testimony 

of Plaintiff Lawrence Brodsky, and its attack on FCC regulation 47 C.F.R. § 64.1200 

(a)(3)(iv), both fail.  HDIC’s Amended Motion for Summary Judgment should be denied.       

Respectfully submitted, 

LAWRENCE S. BORDSKY, individually and 
as the representative of a class of similarly-
situated persons 

 
By: s/Wallace C. Solberg    

      One of Plaintiff’s Attorneys 
 
Brian J. Wanca  
Wallace C. Solberg 
ANDERSON + WANCA 
3701 Algonquin Road, Suite 760 
Rolling Meadows, IL  60008 
Telephone:  847/368-1500 
 

Phillip A. Bock 
BOCK & HATCH, LLC 
134 N. LaSalle Street, Suite 1000 
Chicago, IL  60602 
Telephone:  312/658-5500 
 

Case: 1:10-cv-03233 Document #: 166 Filed: 03/15/13 Page 8 of 9 PageID #:5876



9

CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY THAT ON March 15, 2013, I caused the foregoing to be 

electronically filed with the Clerk of the Court using the CM/ECF system which will send 

notification of such filing to the email addresses denoted on the Electronic Mail Notice List. 

      s/Wallace C. Solberg    
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

LAWRENCE S. BRODSKY, )
Individually and as the representative of )
a class of similarly-situated persons )

)
Plaintiff, ) No.: 1:10-cv-03233

)
vs. )

) Judge Durkin
HUMANADENTAL INSURANCE )
COMPANY d/b/a HUMANA SPECIALTY )
BENEFITS, )

)
Defendant. )

DEFENDANT HUMANADENTAL INSURANCE COMPANY’S
RESPONSE TO PLAINTIFF’S SURREPLY

Defendant HumanaDental Insurance Company (“HDIC”) states as follows for its

Response to Plaintiff’s Surreply:

I. PLAINTIFF’S TESTIMONY CONCERNING HIS ALLEGED
TELEPHONE CALL IS NOT ADMISSIBLE.

In his Response brief, Plaintiff asserted he had a purported telephone conversation with

an unidentified individual, at an unidentified company, in which he claims to have withdrawn the

permission for fax communications he had expressly extended in his agent contract with Humana

companies. HDIC responded to that argument in its Reply by arguing, inter alia, that Plaintiff

had failed to authenticate the alleged conversation in accordance with the requirements of FRE

901. In his Surreply, Plaintiff asserts HDIC raised the authentication issue “for the first time” in

its Reply, but in fact Plaintiff raised the alleged conversation for the first time in his Response

brief. Plaintiff’s Amended Complaint is based on the unsupported claim that he never consented

to the receipt of fax communications, not that he had consented but later withdrew that consent in
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an alleged telephone call. Plaintiff thus seeks to amend his complaint through his argument at

the summary judgment stage. It is fundamental, however, that “a plaintiff may not amend his

complaint through arguments in his brief in opposition to a motion for summary judgment.”

Grayson v. O’Neill, 308 F. 3d 808, 817 (7th Cir. 2002) (quoting Shanahan v. City of Chicago, 82

F.3d 776, 781 (7th Cir 1996)).1 On that basis alone, Plaintiff’s argument that he “withdrew” his

consent through a purported telephone call, and his arguments in his Surreply attempting to

justify the admission of the conversation into evidence, must be rejected.

Moreover, the only case cited by Plaintiff in his Surreply concerning the admissibility of

telephone conversations, Hendricks v. The CBE Group, Inc., 2012 WL 1191861 (N. D. Ill. April

10, 2012), is completely inapplicable. In Hendricks, the court allowed into evidence certain

telephone conversations Plaintiff had with a debt collector in an action brought under the Fair

Debt Collection Practices Act, 15 U.S.C. §1692 et seq. The plaintiff testified that “for two

months, [the defendant] called him around three times a day, often seven days a week . . . very

early in the morning, late at night or in the middle of the night, and that [the defendant]

sometimes placed calls in quick succession.” Id. at *4. The plaintiff clearly established who

had called him (the caller had identified himself as Mr. Prugh) and the entity that person

represented (there was no question Mr. Prugh represented, specifically, the defendant company).

The plaintiff also established a reasonably short time frame within which these calls occurred.

Moreover, there was no issue as to the substance of the telephone calls; the plaintiff’s claim was

based on the harassing number of calls (totaling approximately 159 in a two-month period) and

their frequency. In the instant case, however, Plaintiff cannot identify the telephone number he

allegedly called; he states only that he called a number listed on a fax that he no longer has and

1 The March 12, 2012 deadline for filing pleadings is long past in any event. Indeed, Plaintiff’s Motion for Leave to
file a Second Amended Complaint adding new defendants – filed seven months after the deadline for amending
pleadings – was denied by this Court on November 30, 2012. (Doc. No. 116)
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cannot produce. Moreover, he does not identify the specific company that sent him the fax and

thus cannot tie the fax or the unknown telephone number to HDIC, the defendant in this case.

He also cannot identify the person he allegedly called or the specific company that person

purported to represent. With respect to a time frame, Plaintiff can only state that he made one

telephone call sometime within a ten or eleven month period. Most importantly, the substance of

Plaintiff’s statements to the person on the other end of the call, and the statements of that person

in return, are very much in issue. Plaintiff’s “evidence” purporting to authenticate the alleged

telephone call thus falls far short of the evidence offered in Hendricks, and far short of the facts

necessary to meet the requirements of FRE 901. The alleged conversation is therefore

inadmissible in this summary judgment proceeding.

II. THE HOBBS ACT DOES NOT BAR HDIC’s ARGUMENTS
CONCERNING THE INAPPLICABILITY OF 47 C.F.R. §1200(a)(3).

Plaintiff also contends HDIC’s arguments concerning 47 C.F.R. §1200(a)(3) run afoul of

the Hobbs Act, also known as the Administrative Orders Review Act, 28 U.S.C. §2341 et seq.

Plaintiff contends HDIC has challenged the FCC’s authority to adopt the regulation, but that

such challenges can only be made in the Court of Appeals under the specific procedures outlined

in the Hobbs Act.

Initially, Plaintiff misapprehends HDIC’s arguments. HDIC argues primarily that the

regulation, by its language, does not apply to faxes sent with the permission of the recipient, as

the court clearly held in Nack v. Walburg, 2011 WL 310249 (E.D. Mo. Jan. 28, 2011). No court

addressing the issue has held to the contrary.2 HDIC explained in its Reply that, even if the FCC

had so intended, it would not have had the authority to adopt a rule purporting to regulate faxes

2 Plaintiff cites Vandervort v. Balboa Capital Corp., 2012 WL 5248420 (C.D. Cal. Oct. 23, 2012) for the proposition
that the regulation prohibits the sending of solicited faxes without the specified opt-out language. However, the
applicability of 47 U.S.C. §1200(a)(3) to solicited faxes apparently was never questioned by the defendant in that
case and therefore was not litigated or considered by the court.
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sent with permission under 47 U.S.C. §227. This argument demonstrated that the Nack court’s

reading of the terms of the regulation was correct, that HDIC’s reading likewise is correct, and

that Plaintiff’s interpretation is wrong.3

In the event this Court determines that the regulation, by its terms, applies to faxes sent

with permission, Plaintiff still does not have a claim under the TCPA. Plaintiff’s action is based

on the private right of action language in 47 U.S.C. §227(b)(3), which authorizes such actions

only for violations of “this subsection or the regulations prescribed under this subsection.” 47

U.S.C. §227(b)(3) (emphasis added). HDIC explained in its Reply that “this subsection” –

specifically, 47 U.S.C. §227(b) -- authorizes the FCC to adopt regulations to ensure that

unsolicited fax advertisements contain opt-out language that complies with the requirements of

that subsection of the Act. 47 U.S.C. §227(b)(2)(D). Thus, to the extent the regulation requires

specified opt-out language for solicited faxes, the FCC clearly could not have prescribed it

“under” subsection 227(b). And since that aspect of the regulation could not have been

prescribed under subsection 227(b), Plaintiff does not have a private right of action under

subsection 227(b)(3) for alleged deficiencies in the opt-out language in a solicited fax.4

Plaintiff’s reference to CE Design Ltd. v. Prism Business Media, Inc., 606 F. 3d 443 (7th

Cir. 2010), is thus misplaced. In that case, the Seventh Circuit barred a party from seeking to

invalidate a related FCC regulation on the basis that the District Court lacked jurisdiction to

consider such challenges under the Hobbs Act. In the instant case, however, HDIC merely

3 Plaintiff points out that Nack v. Walburg, 2011 WL 310249 (E.D. Mo. Jan. 28, 2011), is currently on appeal and
that the FCC is challenging the District Court’s judgment. While Plaintiff’s arguments may track the FCC’s
arguments in Nack, and some of HDIC’s arguments herein are advanced by the appellees in that case, the point is
Nack was correctly decided by the District Court and its sound reasoning applies equally in the case at bar.

4 The appellees in Nack suggest that the regulation, to the extent it concerns solicited faxes, may rest on the FCC’s
general authority reflected in 47 U.S.C. §303(r), which does not provide for a private right of action. Regardless of
whether that is the case, it is clear the regulation cannot have been based on 47 U.S.C. §227(b) – which is the sole
basis for the private right of action.
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contends the regulation by its terms does not apply to solicited faxes and that, should this Court

conclude otherwise, Plaintiff has no private right of action based on any perceived shortcomings

in the opt-out language contained in the solicited fax. HDIC is not asking this Court to enjoin

the FCC from enforcing 47 CFR §1200(a)(3) in regulatory proceedings or suspend the

enforcement of the regulation by the FCC. See 28 U.S.C. §2342(2). The Hobbs Act therefore

does not bar HDIC from asserting these arguments.

There exists an exception to the Hobbs Act’s jurisdictional limits on challenges to the

validity of FCC regulations that is applicable in the case at bar in any event. Section 704 of the

Administrative Procedures Act (“APA”), 5 U.S.C. §704, provides:

Agency action made reviewable by statute and final agency action for which there
is no other adequate remedy in a court are subject to judicial review. 5 U.S.C.
§704 (emphasis added).

Section 703 of the APA states:

The form of proceeding for judicial review is the special statutory review
proceeding relevant to the subject matter in a court specified by statute or, in the
absence or inadequacy thereof, any applicable form of legal action . . . in a court
of competent jurisdiction. 5 U.S.C. §703 (emphasis added).

The APA thus allows judicial review of agency actions in any “legal action” if the “special

statutory review proceedings” available for challenging regulations is inadequate. The Hobbs

Act, on which Plaintiff relies, reflects the “special statutory review proceeding” applicable to

FCC regulations.  That “special statutory review proceeding” is clearly inadequate here.

The Hobbs Act specifically provides that the Court of Appeals has “exclusive jurisdiction

to enjoin, set aside, suspend (in whole or in part), or to determine the validity of all final orders

of the Federal Communications Commission made reviewable by section 402(a) of title 47.” 28

U.S.C. §2341(1). Under 47 U.S.C. §402(a), to which the Hobbs Act refers, a party seeking

review of an FCC regulation must file a notice of appeal within 30 days from “the date upon
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which public notice is given of the . . . order complained of.”  The regulation at issue in this case

was adopted in early 2006. The fax that is the subject of this case was sent on May 14, 2008.

Obviously, by the time any party could have reasonably foreseen the issues in this case arising, it

was too late to pursue the “special statutory review proceeding.” Moreover, HDIC cannot now

petition the FCC to amend the regulation retroactively, as retroactive amendments are prohibited

absent express Congressional authorization. Bowen v. Georgetown University Hospital, 488

U.S. 204, 208, 109 S. Ct. 468, 102 L. Ed. 2d 493 (1988); Northeast Hospital Corp. v. Sebelius,

757 F.3d 1, 14 (D.C. Cir. 2011). Thus, to the extent this Court construes HDIC’s arguments as

falling within the ambit of the Hobbs Act, those arguments clearly qualify under the exception

carved out by the APA and may be considered by this Court.

For all of these reasons, 47 CFR §1200(a)(3) is clearly inapplicable to the subject fax,

and the fax was not required to contain the specific opt-out language set forth in that regulation.

HUMANADENTAL INSURANCE COMPANY

By: /s/ David J. Novotny

One of its Attorneys

William A. Chittenden, III
David J. Novotny
Vittorio F. Terrizzi
CHITTENDEN, MURDAY & NOVOTNY LLC
303 W. Madison Street
Suite 1400
Chicago, Illinois 60606
Phone: (312) 281-3600
Fax: (312) 281-3678
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I hereby certify that on March 15, 2013, I electronically filed the foregoing Response to

Plaintiff’s Surreply, with the Clerk of the U.S. District Court, Northern District of Illinois,

Eastern Division, using the CM/ECF system which sent notification of such filing to the

following CM/ECF registered participants:
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Phillip A. Bock
James M. Smith
Bock & Hatch, LLC
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DATED this 15th day of March, 2013.

s/ David J. Novotny
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(312) 281-3678 (fax)
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

LAWRENCE S. BRODSKY, )
Individually and as the representative of )
a class of similarly-situated persons, )

)
Plaintiff, ) No.: 1:10-cv-03233

)
vs. )

) Hon. Thomas M. Durkin
HUMANADENTAL INSURANCE )
COMPANY d/b/a HUMANA SPECIALTY )
BENEFITS, )

)
Defendant. )

HUMANADENTAL’S MEMORANDUM IN SUPPORT OF ITS
MOTION TO CERTIFY PURSUANT TO 28 U.S.C. § 1292(b)

Defendant HumanaDental Insurance Company (“HDIC”) states as follows for its

Memorandum in Support of its Motion to Certify this Court’s Memorandum Opinion and Order

Dated June 12, 2014, pursuant to 28 U.S.C. § 1292(b).1

I. BACKGROUND

HDIC filed an Amended Motion for Summary Judgment seeking the entry of summary

judgment in its favor on all three counts of plaintiff’s Amended Complaint: Count I, which seeks

recovery against HDIC under the TCPA; Count II, which sought recovery against HDIC under

the Illinois Consumer Fraud and Deceptive Business Practices Act, 815 ILL. COMP. STAT. 505/1

et seq. (the “IFCA”); and Count III, which sought recovery under a common law conversion

theory. This Court granted HDIC’s motion as to Counts II and III, but denied the motion as to

plaintiff’s TCPA claim.

1 HDIC has filed contemporaneously herewith a Motion for Reconsideration, requesting this Court to reconsider its
denial of HDIC’s Amended Motion for Summary Judgment as to plaintiff’s TCPA claim (Count I of the Amended
Complaint). Should this Court grant HDIC’s Motion for Reconsideration and enter summary judgment in HDIC’s
favor on that claim, this Motion to Certify will be rendered moot.
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Among the arguments HDIC made in support of its request for summary judgment on the

TCPA claim, HDIC pointed out that, under the TCPA, a fax is potentially actionable only if it is

“unsolicited.” 47 U.S.C. § 227(b)(1)(C). HDIC further established that plaintiff had given

permission in his Group Producing Agent/Agency Contract to all Humana companies, including

HDIC, to send him faxes, and that the faxes therefore were not “unsolicited.”2 On that basis,

HDIC sought summary judgment.

Plaintiff argued in response that even if the faxes were sent with plaintiff’s permission,

they were nonetheless actionable because they did not contain the specific opt-out language set

forth in the FCC regulation codified at 47 C.F.R. § 64.1200, which plaintiff contended was

applicable to both solicited and unsolicited faxes.

In reply, HDIC argued that the regulation construed as a whole did not apply to faxes sent

with the permission of the recipient. HDIC referenced the reasoning of the United States District

Court in Nack v. Walburg, No. 4:10CV00478, 2011 WL 310249, at *4 (E.D. Mo. Jan. 28, 2011),

rev’d and remanded, 715 F. 3d 680 (8th Cir. 2013), cert. denied, --- U.S.---, 134 S. Ct. 1539

(2014),3 which held:

Reviewing the regulation as a whole, the provision in question, 47 C.F.R.
§64.1200(a)[4](iv),4 purports, on its face, to apply only to unsolicited faxes. The
paragraph requiring the opt-out notice, on which Plaintiff relies, is under the
paragraph that prohibits the sending of an “unsolicited” fax advertisement.5

2 HDIC also argued that the faxes were not “sent to” plaintiff, but to two other entities which he had permitted to use
his fax machine, and that plaintiff therefore lacked standing to pursue a TCPA claim. HDIC’s argument that
plaintiff has no TCPA claim because he consented to the faxes was advanced in the alternative.

3 The Eighth Circuit had not yet handed down its opinion at the time of briefing.

4 Since the parties last briefed issues related to 47 C.F.R. §64.1200, some of the subparagraphs under this regulation
and the numbering of other subparagraphs were modified. The relevant subparagraph previously known as 47
C.F.R. §64.1200(a)(3) is now known as 47 C.F.R. §64.1200(a)(4) but its wording and substance, and that of its
subparts, have not changed. Therefore, HDIC will refer to the relevant subparagraphs and subparts of this regulation
by their new numbering: 47 C.F.R. §64.1200(a)(4), including its subparts 47 C.F.R. §64.1200(a)(4)(iii) and (iv).

5 As HDIC pointed out in its Reply Memorandum: “47 C.F.R. § 1200(a)[4], which references the opt-out language
on which the plaintiff in Nack and Plaintiff herein rely, begins with the following language: ‘No person may … use
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HDIC also pointed out, as did the District Court in Nack, that the regulation’s application solely

to unsolicited faxes “‘is supported by the FCC’s own explanation’ of the regulation’” in which

“‘the FCC states several times that its rule requiring an opt-out notice applies to all unsolicited

advertisements.’” (HDIC’s Reply, Doc. No. 160, p. 12) (quoting Nack, 2011 WL 310249, at *4);

Rules and Regulations Implementing the [TCPA] of 1991, 71 Fed. Reg. 25967-01 (May 3,

2006). HDIC further explained that the Nack court:

also pointed out that “the clearest statement on the matter” appears in a parenthetical
statement in the FCC comments that reads: ‘The Commission notes that the opt-out
notice requirement only applies to communications that constitute unsolicited
advertisements.’ Id. (citing Fed. Reg. at 25791) (emphasis added).

(HDIC’s Reply, Doc. No. 160, p. 12).

Alternatively, HDIC pointed out that plaintiff’s action is based on the private right of

action language in 47 U.S.C. § 227(b)(3). That subsection authorizes private actions only for

violations of “this subsection or the regulations prescribed under this subsection.” 47 U.S.C. §

227(b). But subsection 227(b) authorizes the FCC to adopt regulations to ensure that unsolicited

fax advertisements contain opt-out language that complies with the requirements of that

subsection of the TCPA. 47 U.S.C. § 227(b)(2)(D). Thus, HDIC argued, to the extent the

regulation purports to require specified opt-out language for faxes sent with permission, the FCC

could not have prescribed it “under” subsection 227(b). Because the regulation, to the extent it

purports to apply to faxes sent with permission, could not have been prescribed under subsection

227(b), plaintiff cannot have a private right of action under subsection 227(b)(3) for alleged

deficiencies in the opt-out language.6

Although, HDIC submits, the District Court’s ruling in Nack was completely sound and

a telephone facsimile machine, computer, or other devise to send an unsolicited advertisement to a telephone
facsimile machine, unless . . . .’ (Emphasis added.)” (HDIC’s Reply, Doc. No. 160, p. 12).
6 This argument was not addressed by the District Court in Nack.
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correct, the Eighth Circuit later reversed. Nack v. Walburg, 715 F. 3d 680 (8th Cir. 2013), cert.

denied, --- U.S.---, 134 S. Ct. 1539 (2014). With respect to whether the regulation on its face

applied to faxes sent with permission, the Court stated:

Setting aside any concerns regarding the validity of 47 C.F.R. §64.1200(a)[4](iv) or
the scope of the private right of action, we believe that the regulation as written
requires the senders of fax advertisements to employ the above-described opt-out
language even if the sender received prior express permission to send the fax. This
plain-language interpretation of the regulation is consistent with the FCC’s proffered
interpretation of its own regulation . . . .”

715 F.3d at 685.

With respect to whether a private right of action exists based on purported deficiencies in

the opt-out language prescribed in the regulation, the Eighth Circuit stated:

The private right of action authorized by 47 U.S.C. § 227(b)(3) extends to
violations of § 227 and also to “the regulations prescribed under” § 227(b). Walburg
argues correctly that if the agency's promulgation of the regulation was ultra vires or
was pursuant exclusively to some statutory authority other than § 227(b), the private
right of action could not reach violations of the regulation. See, e.g., Global Crossing
Telecomm., Inc. v. Metrophones Telecomm., Inc., 550 U.S. 45, 47–48, 127 S.Ct.
1513, 167 L.Ed.2d 422 (2007) (holding that Congress rather than the FCC creates the
private right of action, but in linking that right of action to a regulation, Congress
created a right that extends to lawfully enacted regulations as well); Alexander v.
Sandoval, 532 U.S. 275, 290–93, 121 S.Ct. 1511, 149 L.Ed.2d 517 (2001) (holding
that the scope of a private right of action is limited to the scope set forth in the
statutory language creating the private right of action and that no private right exists
to enforce regulations promulgated under a different statutory section for which
Congress did not create such a right). We hold that, on the facts of the present case,
these arguments are, in effect, impermissible challenges to the regulation.

For reasons that require no further elaboration, it is clear that the ultra vires
argument is wholly indistinguishable from a direct challenge. A challenge that
concedes the regulation's validity but asserts that the regulation was not promulgated
pursuant to § 227(b) is distinct. Such a challenge, however, involves the same need
for deference to the agency and nationally uniform determinations as a direct, Hobbs
Act challenge. The rationale for the regulation, as set forth in the 2006 Order and as
discussed in the FCC's amicus brief, arguably brings the regulation within range of
what § 227(b) authorized the FCC to regulate. We do not believe that, in this
circumstance, it is possible or prudent for our court to resolve this issue without the
benefit of full participation by the agency. See, e.g., Fla. Power & Light Co. v.
Lorion, 470 U.S. 729, 743, 105 S.Ct. 1598, 84 L.Ed.2d 643 (1985) (“In the absence of
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specific evidence of contrary congressional intent, however, ... review of orders
resolving issues preliminary or ancillary to the core issue in a proceeding should be
reviewed in the same forum as the final order resolving the core issue.”).

715 F.3d at 686-87.

In ruling on HDIC’s Amended Motion for Summary Judgment, this Court followed the

Eighth Circuit’s decision in Nack (which, as this Court noted, was decided “since the parties

briefed HDIC’s motion” for summary judgment)7 and upheld the viability of a private right of

action based on the receipt of a solicited fax where the fax did not contain the precise opt-out

language required by the FCC regulation:

While the decision [Nack] is not binding on this Court, that court’s reasoning and
analysis is persuasive, and this Court will follow it.

(Mem Op. at 23.) On that basis, this Court rejected HDIC’s argument that it was entitled to

summary judgment because plaintiff had consented to the fax.

In this motion, HDIC seeks certification of this Court’s Order and Memorandum Opinion

under 28 U.S.C. § 1292(b) for the purpose of seeking interlocutory review of two controlling

questions of law that were addressed by the Eighth Circuit in Nack, and which served as this

Court’s basis for denying HDIC’s Amended Motion for Summary Judgment: (1) whether 47

C.F.R. §64.1200(a)(4), construed as a whole, applies to faxes sent with the permission of the

recipient (or “solicited faxes”); and (2) whether a private right of action exists under 42 U.S.C. §

227(b) for the transmission of a fax sent with the permission of the recipient, where the fax does

not contain the specific opt-out language set forth in 47 C.F.R. § 64.1200(a)(4)(iii).

II. ARGUMENT

A. Applicable Standard To Motions For Certification.

28 U.S.C. § 1292(b) provides the statutory basis for an interlocutory appeal:

7 (Mem. Op, p. 22).
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When a district judge, in making in a civil action an order not otherwise
appealable under this section, shall be of the opinion that such order involves a
controlling question of law as to which there is substantial ground for difference
of opinion and that an immediate appeal from the order may materially advance
the ultimate termination of the litigation, he shall so state in writing in such order.
The Court of Appeals which would have jurisdiction of an appeal of such action
may thereupon, in its discretion, permit an appeal to be taken from such order . . .

The Seventh Circuit has held that in order to grant a section 1292(b) petition there must be a

controlling question of law, it must be contestable, and its resolution must promise to advance

the termination of the litigation. Ahrenholz v. Bd. of Trustees of the Univ. of Ill., 219 F.3d 674,

675 (7th Cir. 2000). HDIC submits that the questions of law set forth above satisfy these

requirements.

B. This Court Should Certify Its Order and Memorandum Opinion To Allow
Interlocutory Review Of the Question Whether 47 C.F.R. § 64.1200(a)(4),
Construed As A Whole, Applies To Faxes Sent With The Permission Of The
Recipient.

(1) The Question Is Controlling.

The question whether 47 C.F.R. §64.1200(a)(4), construed as a whole, applies to faxes

sent with the permission of the recipient, is clearly controlling. “A question of law may be

deemed ‘controlling’ if its resolution is quite likely to affect the further course of the litigation,

even if not certain to do so.” Sokaogon Gaming Enter. Corp. v. Tushie-Montgomery Assocs.,

Inc., 86 F.3d 656, 659 (7th Cir. 1996). In the instant case, if it is determined that the regulation

does not apply to solicited faxes, and if it is determined that plaintiff did not revoke the

permission he had extended to Humana companies to receive faxes,8 then HDIC is entitled to

8 HDIC established in its Amended Motion for Summary Judgment that plaintiff in fact had consented to the receipt
of faxes from Humana companies in his Group Producing Agent or Agency Contract. (SOF ¶8; HDIC’s
Memorandum in Support of Amended Motion for Summary Judgment, Doc No. 130, pp. 12-13.) This Court held,
however, that a question of fact existed as to whether plaintiff had revoked that consent in a purported telephone
call. (Mem. Op. 23.) HDIC submits that, at trial, it is highly unlikely plaintiff can satisfy his burden of proving by
a preponderance of the evidence that he specifically advised HDIC that he was revoking his permission to receive
faxes. See HDIC’s Reply in Support of Amended Motion for Summary Judgment, Doc. No. 160, pp. 10-11; HDIC’s
Response to Plaintiff’s Surreply, Doc. No. 167, pp. 1-3.
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judgment in its favor on plaintiff’s TCPA claim. Clearly then, the question whether 47 C.F.R. §

64.1200(a)(4), construed as a whole, applies faxes sent with the permission of the recipient is

more than likely to affect the outcome of this litigation, and is therefore “controlling” within the

meaning of 28 U.S.C. § 1292(b).

(2) There Is A Substantial Ground For Difference Of Opinion.

There is also a substantial ground for difference of opinion as to whether the regulation,

construed as a whole, purports to apply to faxes sent with the permission of the recipient. The

requirement that there be a substantial ground for difference of opinion is satisfied when the

issue is difficult and of first impression. Ga. State Conference of the NAACP v. Fayette Cnty.

Bd. of Comm’rs, 952 F. Supp. 2d 1360, 1362 (N.D. Ga. 2013). The Seventh Circuit has not

squarely addressed the question whether the regulation applies to solicited faxes; the issue is

therefore clearly a question of first impression in this Circuit. Moreover, there is clearly a

substantial ground for difference of opinion as demonstrated by the Nack District Court’s

carefully reasoned explanation for its conclusion that the regulation, on its face, does not apply to

solicited faxes, compared to the Eighth Circuit’s relatively terse pronouncement. Compare

Nack, 2011 WL 310249, at *4 with Nack, 715 F.3d at 685.

(3) Certification Will Materially Advance the Termination of the Litigation.

Under this Court’s ruling as it now stands, whether plaintiff consented to the faxes at

issue has no bearing on the necessity for the opt-out language referenced in the FCC regulation.

Plaintiff therefore may seek to certify a class of recipients without regard to whether they

consented to the faxes. In the event such a class is certified (and HDIC does not concede that

such certification would be proper), and if on appeal the Seventh Circuit holds that 47 C.F.R. §

64.1200(a)(4), construed as a whole, does not apply to faxes sent with the permission of the
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recipient (as the Nack District Court held), HDIC submits the class certification order would be

subject to vacatur – as the class will have included individuals who consented to the faxes and

manifestly cannot have a TCPA claim regardless of the content of the opt-out language. (Indeed,

there may very well be no class members at all, even if a proper representative exists, since the

faxes were sent to agents and brokers who had contracts with the Humana that likely included

language authorizing the receipt of fax communications). Moreover, plaintiff himself would

have no claim under the TCPA in light of his consent to the faxes, which would negate his ability

to serve as a class representative, similarly requiring vacatur of a potential class certification

order. That lengthy, circuitous process can be avoided if this Court grants HDIC’s Motion for

Certification. Assuming the Seventh Circuit accepts the interlocutory appeal, HDIC submits the

Court of Appeals will reverse and conclude that the regulation does not apply to solicited faxes,

in which case plaintiff, having consented to the fax, would have no claim under the TCPA, and

the Amended Complaint would be dismissed. The termination of the litigation thus would be

materially advanced.

Moreover, early in this litigation, HDIC had offered plaintiff full relief for his individual

claims and thereafter moved to dismiss on the basis of mootness. (Doc. No. 14.) This Court

denied HDIC’s motion on the basis that a Motion to Certify had been filed in a prior action

before HDIC extended its offer. (Doc. Nos. 22, 32.) If the Seventh Circuit is afforded the

opportunity to consider the issue and holds that the FCC regulation does not apply to solicited

faxes, as explained above, plaintiff will not be able to serve as class representative, and there

would likely be no class in any event because the faxes were sent to agents and brokers who had

contracts with Humana. The Motion to Certify — the only obstacle this Court found to a finding

of mootness — will be rendered irrelevant, and plaintiff’s individual claim will be required to be
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dismissed on that additional ground. HDIC submits that the termination of this litigation will be

materially advanced if this Court certifies its Order and Memorandum Opinion and allows the

Seventh Circuit to address the certified question of law now.

C. This Court Should Certify Its Order and Memorandum Opinion To Allow
Interlocutory Review Of The Question Whether A Private Right Of Action Exists
Under 42 U.S.C. §227(b) For The Transmission Of A Fax Sent With The Permission
Of The Recipient, Where The Fax Does Not Contain The Specific Opt-Out
Language Set Forth In 47 C.F.R. § 64.1200(a)(4)(iii).

(1) The Question Is Controlling.

As in the case of the first issue, if it is determined that no private right of action exists

under 42 U.S.C. § 227(b) for the transmission of faxes that do not contain the specific opt-out

language set forth in 47 C.F.R. § 64.1200(a)(4)(iii), and if it is determined (as is highly likely)

that plaintiff did not revoke the permission he had extended to Humana companies to receive

faxes, then HDIC is entitled to judgment in its favor on plaintiff’s TCPA claim now. This issue

is obviously likely to affect the outcome of this litigation, and is therefore “controlling” within

the meaning of 28 U.S.C. § 1292(b).

(2) There Is A Substantial Ground For Difference Of Opinion.

There is also a substantial ground for difference of opinion as to whether a private right

action exists for the transmission of faxes that do not contain the opt-out language set forth in 47

C.F.R. § 64.1200(a)(4)(iii) – an issue with which the Seventh Circuit has not been presented.

The Eighth Circuit in Nack — which this Court followed — essentially held that the

argument that no private right of action existed was the functional equivalent of a direct

challenge to the validity of the regulation, which the court reasoned could only be brought under

the procedures set forth in the Administrative Orders Review Act, 28 U.S.C. § 2341 et seq. (the

“Hobbs Act”). The Eighth Circuit found such equivalence for essentially three reasons. First,
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the Court stated that the “private right of action” argument “involves the same need for deference

to the agency . . . as a direct, Hobbs Act challenge.” 715 F.3d at 687. Second, the Court stated

that the argument “involves the same need for . . . nationally uniform determinations” as a Hobbs

Act challenge. Id. Finally, the Court stated that “[t]he rationale for the regulation . . . arguably

brings the regulation within the range of what § 227(b) authorized the FCC to regulate.” Id.

HDIC respectfully submits that the Eighth Circuit’s reasoning is not persuasive. First,

the Court did not explain why deference to the FCC is required in this context. The “private right

of action” argument does not challenge the FCC’s authority to enact the regulation or argue that

the FCC exceeded its bounds. It merely calls for an analysis of which statutes support the

regulation. In this case, HDIC contends that, to the extent the regulation purports to apply to

solicited faxes, it cannot have been based on 47 U.S.C. § 227(b) (which, in (b)(3), authorizes

private right of actions) because the statute clearly applies only to unsolicited faxes. It could

have been based, however, on other statutes, such as 47 U.S.C. § 303(r), which deals with the

FCC’s general authority but does not discuss private rights of action. See HDIC’s Response to

Plaintiff’s Surreply, Doc. No. 167, p. 4, n.4. But to the extent the regulation purports to apply to

faxes sent with permission, it could not have been prescribed under subsection 227(b), so

plaintiff cannot have a private right of action under subsection 227(b)(3) for alleged deficiencies

in the opt-out language.

Second, the Court’s reference to a purported need for “nationally uniform

determinations” is unpersuasive. At worst, a conflict among the Circuits might arise as to

whether a private right of action exists for fax advertisements sent with permission but without

requisite opt-out language. At the risk of stating the obvious, such inconsistencies occur on a

regular basis (and are subject to remediation by the United States Supreme Court). The prospect
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of such inconsistencies should not preclude a court from ruling on an otherwise justiciable issue.

Third, the Court’s conclusion that “[t]he rationale for the regulation . . . arguably brings

the regulation within the range of what § 227(b) authorized the FCC to regulate,” is clearly

subject to debate. For example, in Raitport v. Harbour Capital Corp., No. 09-cv-156, 2013 WL

4883765, at *1 (D.N.H. Sept. 12, 2013), the court noted the opposite: “Congress surely intended

to protect citizens from the impositions associated with unwanted, unwelcome, ‘unsolicited’

facsimile advertisements, but likely did not think it necessary to protected citizens from

‘solicited’ facsimile advertisements – ones they invited and affirmatively wished to receive”).

See also Physicians Healthsource, Inc. v. Purdue Pharma L.P., No. 3:12-cv-1208, 2014 WL

518992, at *2 (D. Conn. Feb. 3, 2014) (“I am inclined to agree with the defendants that the FCC

lacks authority to regulate solicited faxes pursuant to 227(b) of the TCPA and am not entirely

persuaded . . . that the Hobbs Act bars me from reaching this conclusion”); Kaye v. Merck & Co.,

Inc., No. 3:10-cv-1546, 2014 WL 2002447, at *2 (D. Conn. May 15, 2014) (quoting same

language from Physicians Healthsource, Inc.).9

Clearly, there is a substantial ground for difference of opinion as to the soundness of the

Eighth Circuit’s rejection of the “private right of action” argument and its conclusion that the

plaintiff in Nack therefore was free to pursue a private right of action based on a solicited fax.

This prong of the certification requirements of 28 U.S.C. § 1292(b) is thus easily satisfied.

(3) Certification Will Materially Advance The Termination Of The Litigation.

The same considerations discussed above with respect to the first issue apply to the

“private right of action” issue as well. HDIC submits it is highly likely the Seventh Circuit will

9 Interestingly, the Eighth Circuit suggested to the Nack defendants the possibility of pursuing an administrative
remedy asking the FCC to repeal the regulation. 715 F.3d at 686, n. 2. This quite arguably suggests that the Eighth
Circuit itself may have harbored some doubts as to whether 47 U.S.C. § 227 indeed was a sound basis for the
regulation insofar as it purported to apply to solicited faxes.
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conclude that plaintiff has no private right of action for a fax advertisement to which he

consented. The interests of judicial economy will be served if that issue is resolved now, before

the issue of class certification is litigated and a possible appeal taken. The termination of the

litigation will be materially advanced if these questions are certified and HDIC’s position is

sustained. In that event this entire litigation will terminate prior to lengthy class certification

litigation.

D. Further Proceedings Should Be Stayed In This Court.

In light of the considerable amount of time and expense that undoubtedly will be incurred

by the parties in connection with discovery and certification-related motions during the next

phase of this litigation, HDIC respectfully requests that this Court stay further proceedings in this

Court pending disposition by the United States Court of Appeals for the Seventh Circuit of

HDIC’s application for interlocutory appeal under the procedures set forth in 28 U.S.C. §

1292(b) and on the merits of its substantive arguments in the interlocutory appeal. HDIC

submits that Plaintiff will not be prejudiced by this temporary and relatively short delay,

particular in light of the small amount of damages that are recoverable for the claims alleged in

the Complaint.

III. CONCLUSION

For the foregoing reasons, Defendant HumanaDental Insurance Company requests that

this Court certify its Memorandum Opinion and Order dated June 12, 2014, for immediate appeal

pursuant to 28 U.S.C. § 1292(b) for the purpose of seeking interlocutory review of the questions

of law described herein. In addition, Defendant HumanaDental Insurance Company requests that

this Court stay all proceedings in this Court pending disposition by the United States Court of

Appeals for the Seventh Circuit of HDIC’s application for interlocutory appeal under the

Case: 1:10-cv-03233 Document #: 202 Filed: 08/06/14 Page 12 of 14 PageID #:6020



13

procedures set forth in 28 U.S.C. § 1292(b) and on the merits of its substantive arguments in the

interlocutory appeal.

Respectfully submitted,

HUMANADENTAL INSURANCE COMPANY

By: s/David J. Novotny
One of its Attorneys

William A. Chittenden III
David J. Novotny
Vittorio F. Terrizzi
CHITTENDEN, MURDAY & NOVOTNY LLC
303 West Madison Street, Suite 1400
Chicago, Illinois 60606
(312) 281-3600
(312) 281-3678 (fax)
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UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois − CM/ECF LIVE, Ver 6,1

Eastern Division

Lawrence S. Brodsky
Plaintiff,

v. Case No.: 1:10−cv−03233
Honorable John Robert Blakey

HumanaDental Insurance Company
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Tuesday, December 22, 2015:

            MINUTE entry before the Honorable John Robert Blakey: The Court's previous
minute order is amended as follows: Motion hearing held on 12/22/2015. Defendant's
motion to stay [311] is denied without prejudice. Defendant's oral motion to extend time is
granted. Defendant shall file its response to the motion for class certification by 1/14/16
and plaintiff shall file its reply by 2/15/16. Status hearing date of 2/16/2016 at 9:45 a.m. in
Courtroom 1725, to stand. Mailed notice(gel, )

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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U.S. District Court for the Northern District Of Illinois
Attorney Appearance Form

Case Title: Case Number: 

An appearance is hereby filed by the undersigned as attorney for:

Attorney name (type or print):  

Firm:   

Street address:  

City/State/Zip:    

Bar ID Number: Telephone Number: 

  Yes   No

  Yes   No

  Yes   No

  Yes   No

(See item 3  in instructions)

Email Address:

Are you acting as lead counsel in this case?

Are you acting as local counsel in this case?

Are you a member of the court’s trial bar?

If this case reaches trial, will you act as the trial attorney? 

If this is a criminal case, check your status. Retained Counsel

Appointed Counsel 
If appointed counsel  are you 
a   Federal Defender

  CJA Panel Attorney
______________________________________________________________________
In order to appear before this ourt an attorney must either be a member in good standing of this ourt’s
general bar or be granted leave to appear pro hac vice as provided for by local rules 83.12 through 83.14.
I declare under penalty of perjury that the foregoing is true and correct. Under 28 . . §1746, this
statement under perjury has the same force and effect as a sworn statement made under oath.

Executed on

Attorney signature:  S/
(Use electronic signature if the appearance form is filed electronically.)

Revised  8/1/2015

Case: 1:15-cv-07923 Document #: 10 Filed: 09/13/15 Page 1 of 1 PageID #:110

JT's Frames, Inc. v. Weinberg &
Associates, et al.

2015 CV 7923

Weinberg & Associates, Inc.

 L. Steven Platt

Robbins, Salomon and Patt, Ltd.

180 N. LaSalle, Suite 3300

Chicago IL 60601-2808

3122015 312-456-0285

lsplatt@rsplaw.com

9/13/2015

✔

✔

✔

✔

L. Steven Platt
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UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois − CM/ECF LIVE, Ver 6,1

Eastern Division

JT's Frames, Inc.
Plaintiff,

v. Case No.: 1:15−cv−07923
Honorable Charles R. Norgle Sr.

Weinberg & Associates, Inc., et al.
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Thursday, October 1, 2015:

            MINUTE entry before the Honorable Charles R. Norgle:Motion to stay [19] is
granted. The parties are not required to appear before the court on Friday, October 2,
2015. Mailed notice(ewf, )

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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